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WILKINS, chief Judge:

The Government appeals a aaries aof rulings by the

distzict court granting Appallae Zacarias Mousasoul access to
certain dindividuala®  (“the enemy combatant witnessas” or “the
witnesses”) for the puzpose of deposing them pursuant to Federal '
Rule of Criminal Procadure 15 rejecting the Government’s proposad
" substitutions for the dapositions; and imposing Banctiens fer the
Government’s rsiusal to produce tha witnessss, |We are prasentad..
with queations of. grava aigniticmca--quntieta that test the
commitment of this nation te an indspendent Jjudiciary, to-the
‘constiitutional guarantas of a fair trial evan to bne accused of tha -
.most hainous of crimss, and to the protasction af our citizens
againet additional to:zu:ia;t attacks.: Theas qu'uﬁ:l. ns 4o not ndmit
Of easy Rnsweza. ' o

Fox the' roasons sat forth below,| wa rejact the

Government’s claim that the digtrict court mxcegded ite authority
in granting Moussmoul accesa to the witnesses. . We affizm the
conelusion of the district court that the o::x.my combatant witnesses
-;'.ould provida moterlal, favorablae testimony on M ussaoul’s bahalf,
and we ngrew with the district court that the Goverpment’s praposed
subatitutions for  the witnesses’ deposition [ testimony are

— e — A "

1 Thé names of thesa individuala are clagsiifiad, as is much
of the information partinent to this appeal. e have avolded
referance to clagsified matézisl to the greatest fxtent possibls.
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lmdequate. Howsver; we revezsa the district cohpt insofaz as it

held that it is not posmible ta craft sdequats subsututinna, and

we remand with instructiens for the district coust and the partiea
to craft substitutions under certain guidalinds. Finally, we

vacate the order imponing ssnctions on tha Gova nk,

I.

A. Rackgroung Xnformagion

On deptember 11, 2001, membara of the terrorist

organization al Qaeda' hijacked thrae passen o urcz-afﬁ and

crasbed them into the Pentagen and the World Trade Center towers in

New York. A fourth plane, apparently destingd for the Onited

" States Capltol, crashed in Pannaylvania aftar assengars wrasted
control from the hijackexrs. Tha attacks rasslit in the deaths of
c;vo: 3000 man, women, and uhildrq;:.

Houszacul was arrested for an immigy tion violation in
mid-Avgust 2001 and, in Decembey of that yaur,l

several charges of conspiracy relatad to the Sept

er 11 attacks.
In July 2002, the Government £iled a supedceling Andictment

charging Moussaoul with six offensos: conspiracy to commit aets of

tezroriam transcending national boundarias, 18 U.s.C.A.

5 2332b(2) (2), (c) (West 2000)) conspiracy tb commit airevaft

2 The name ™al Qaeda” le transliteratead from Arebic.
Several apollings may be acceptable for transli erated terms; this
cpinion adopts the spelling conventicns enploysd by the distzipt
eourt and the parties, . ‘
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ae indicted on



_PLTRCY. EOR 49 U.5.C.A. § 46502(a) (1) (A), {x)(2]{8) (Weat 1997) ;
conspizracy to destroy aircraft, gec 18 U.S.C.A. § 32(a)(7), 34

(West 2000): conspiracy to use waapons of mass d

truction, sge 18
U.S.C.A, § 2332a(a) (West 2000 & Supp. 2003); eo ip tagy to murder

United Statea\emp:l:cyan; E8s 18 U.8.C.A. $§ 1114, R117 (West 200D

& Supp."zuoa); and conspiracy to dastzoy p:oport', .!a_gg i8 v.49,.C.A,

(S BAA(H), (L), (n) (West 2000 & Supp. 2003). %hd Government seaks

the death psnalty en the first four of these ch ges. '
Accord.l.nq to the allagations of 't:lic indictment, Mouswaoul

Wao praesent at an al Qaada training camp in April 199s. The

_'Btntea in late February 2001 apnd thereatisr began £€1qht lessons in
Nozman, Oklahom‘. Other allegations in the indic ent highlight
similaritien batwaan Moussaoui’s conduct and the |eonduct of the
's.;:tezribct 11 hijackera. Each of the four tdseth-eligible counts of

the Indictment alleges that the actions of dussacui and hias

Coconapirators “result[ed] in the deaths of thous

Septembar 11, 2001.” E.q., J.A. (03-4162) 108.9

nds of persons an

e T

1. The materials hafore us inelude numero Joint appendices
"fzom hoth thia and the previeus appeal. We will cite asuch
materials as follews. An appendix will ba cit alther J,A., to
denote an unclassified appendix, oz J.,A.C,, to denote a clazsifiad
appendix. This designation will bs fellowed b parenthetical
refaxence tc the docket number of the appeal to vhich the appendiy
relates., For axampla, a rafersnce tc page 26 unclassified
joint lpﬁ!nd_ix frem the previoua appeal would be oted “J,A, (03~
4162) 26" a vofarence to page 300 o the clagsified appandix from
the current appeal would be denctad “I.3.C. 03-4792) 300.”
Refsxences to mupplemental appandicen’ will inclufe)the designation
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.B.
s:l.m'c:lluanequniy with it p;énuution L -Hauasuopiz, the
Executive Branch has been ongaged in ongoing effbrts te eTadlcste
' al Qsaeda and to captuzs its leadsr, Usama bin Ladén. Thasec afforty .
have zesulted in the capture of ,Dumerous membars of al Qaoda, ’

including the witneseez at losue hora:

(“Hitness aA"),

(“A{tnaas B},

the district court) moved for accesa to Witness|a, Asserting that
‘the witnasa .would be an important part ©f his dafenne., Mouasaocui’s
motion was supported by then-standby counsal, hl filed & wmotion

saeking pretrial acceaa to Witness A and a wrpit 9f habeas corpus ad

pestificandum e obtain Witneas a‘a #ria} stimony, The
. Government opboac;d thias request.* s

-“Bn'pp."--fol: Qx‘rﬁpl.f “S}lpp. a!Alc. ‘03"4 6. }

Government’s clasgified appandix on rohoazing| will bas cited as
“J.A.C, (03~4792/Reh?q) ,*  with the appropriate Page number
following the parsnthetical. . ,

¢ Moussacui and standby counsel alse sought access o othey

a) Qaeda members accuasd of coplicity in tha /11 attacks: The .

4
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thareafter, Moussacul (who at that time resenting himsalf in
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—————

e e e —— e

e el



The distzict court conducted a hearing, after which it

lasued an oral ruling granting sccess to Witness
ordex”) , The cpurt aubsaquel;t_ly issuad o
s¥xplaining 1ita zuling in graster detail.
eoncluded. that Witness A cauld offer matex
Moussacui’s defensae; in pasticular, the ceuxt
Witnass A had extensive knowledge of the Septembe
his t:cuti:many would suppert Houuno_u_i's claim
:-anaived in the attacks. At a.mlnimum; the court
A's testimony could support an argument that ‘Hou
- raceive the death ﬁanpl'cy 1f convicted,

The distxriet court acknowlcdgad that

- Th

{ {“uhe JdJanvary 30

orandum oplnion
district court .
1

d

testimony

etarmined that
F 11 plot and that

obsarved, Witness

sanoul should not

fitness A 19 a

astional sncuéity apset aud tharafore deid.ed ﬁst nd:by counsal’a

request for unmenitorad pretrial access and dec)

production at trial. The court alsc detsrmined,

ifjed to order his
n evaz, that the

Governmernt’a national security interest must y:l.TJ. to Moussaoul’w

right to a fair trial, aécordj.ngly. the eourt ox

dared that witness

A'a testimony be prugerved by means of a Rule 1§ dapouii:ion, Sas
K]

Fed, R. cCrim. P. 15(a)(1)

deposzition of witness to presexrve tastimony for

(providing that

axceptional circumstences and in the intereat of

court may oxdar
trial *bécause of .

jultiéi" o In an

district court denied these raquests on the bapia that Monssaoui

and atandby counsal had failed ta demona
individuales could provide material, mdmissible
rulings axe not before us. :

Lrate that theas

teatimony. Those

in

that he was nbt-..”- '




by remote video, with Witness A in an undiscl
Mousazoul, standby :uunul.:' and coungsl fo: the

presence of the district couzt,

_ ¥hila the Ga{rq:mnt's appesal of the Jahudry 30 crder was
pending befors thie court, ve ramanded for the purfone of allowing

the .district ceourt to determine whether any sufstitution existed

,thaﬁ would place Moumsacul in subptantially thel aame posltion as
would a deposition. On yemand, both the Gove nt and standby

counsel offered proposaed substitutions for Witndes A's depesiticn

testimony.’! The dietrict court rejected the Goveramant’s propessd -

subatitutions, yeasoning that (a) the- infhrmatfon in the
_ veports was unrellable, and (k) khe substitutions

RS . ]

' These substitutions were Thoss
recoponsible ve Xxacorded
the witnesss Thesa
highly claspified raports ave intended 1or Use 6 military and

intalligence commupities; they were not ed__with this
litigastion in mind, Portions of the raports
concerning Moussacui and the Beptember 1 ve bheen
excerpted and set forth in documents pre PUrpcaes of thias
Aitigation. These documents, decmed ,
the parties and the distriet court, have bDeen provided to defenss
counssl in cenfarmance with the Government’sa obligations undesx

Bxzadv.v. Maxviaod, 373 U.8. 63 (1963), The propbsed substitutions.
aze paxed on the. NN svmnazias.,
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themselvas waze flaved in nuimerous reapacts.

bound to consider only the Covarament’s preposed

Believing itsel

ubstitutions, the

distriet nourt did uct xeview the suostituticns HL:ed by standby’

counsal.

.The pzoceedings on remand complute. Jm

a4¥gunent on June 3, 2003. Shortly theredfter,

conductad oral

appaal a= ﬁtc:locuto:y. Sea

Mousaneul X}, 333 P.3d S09, 517 (4th Cir. 2003)
the mandate of this court, the dia't:.-.'i.ct cdurs
directing fthe Government to inform the cournt
cemply with the January 30 order. On July 14, 20
_filed a pleading indleating that it vould rafuse
to Witneas 1;. for tho putpose of conducting a daej

On August 29, the d_inf.-r:l.ct court onte!
August 29 order”) granting access to Witnesses B
of conducting Rule 15 depesitions of thosms witr
impozed the sama conditions as those applicable

court also directed the Govarnment to £

LH‘. 3&3,

ws diamissed the

» -Upon recedving
enterad an order

whathar it would

D3, thae Governmant -

to provide access

30+it15ﬂ.
'ed an oxder (“the

and C for purpéses -

The ordar

toi Witness A, The
la

any propaesad

substitutions for the witnesses’ testimony by ‘Saptember 5, and it

. directed standby counssl to file any response te
i:y Septembar 12,

.On Septemher 8, tha éiﬂtniét o
énvq:mnt' ] p:.-o:.mu-d aubstitutions without e

from the defense. The court stated that the Go

the substitutiona

a2t rejected the

ging sny response

ernmant’s proposed




subatitutions for the dapesition testimony of . esses B and C

failed for the amame reesons a&s the Gover nt’'s proposed

Bubstitutions for the depositicn teatimony of Witdeas &, Following
the rejection of its proposad mubstitutions,| the Government

informad the court that it would not comply w:l{th the Augqust 29
‘oxder, '

The district-court then dircctad_ .thu agtioa- to submiz
briefs concexning ‘I‘:hq appropriate sanction to bt

Government’s refusal to comply with the January| 3p an:i _m:i_guat 29'
oxders. Standby counsel 'aouqht dismissal bul altecnatively asked
the diatrict court to dismles the death notice} 'i'ha' Government

_filed n S:upaasin‘ pinding stating that “[t]o prasent the iasue
moat nfﬁ.c:l.onﬁly to the Court of Apnaals, 4 'b-qause': [the ‘
Clasaified I:;fomtiun Procedures Act)} prescribed dismispal as the
presumptive action a .dil;tzict court 'muut. take in thesa
clrcumstancea, wes do not oppose standby counselis suggestion that
tha npp:apriate' actlion in this case is to dismias the indiectment.”
J.A.C. (03~4792) 4H€7) pae id. (asaserting that [ lmzl;alnl of the

1ndic;mnt »++ 18 the surest route for ensuring Ehat the questionsa

at -i_u'ua here can'p:omptly be presented teo the fo rbh.circﬁit") .
Noting that “[t]he unprecedented inveastment ot both tuman

and’ matexlal zescurces 4in this case manditds the carsful

-conaid-ratinﬁ of soms suﬁut!.'on ot':h'g: than di sal,” J.A. (03-

A192) 318, the distriot court rejected the parti 8’ claims that the

jmposed for tho___'




indictment ashould be dismissed. Rathez, the court dismiseed the

death noktice, reasening that Moussacui had adequiitely demonstratad

that the witneasss could provide tea'timnny that, {2 | alieved, might

preslude a jury from finding Moussaoui aligihle| for the ‘death

.penalty. .Further, because Proot of Moussaoui’s iInvolvenent in the
Septenber 11 attacks was not necesasary te a convigtion, and bacause

the witnesses’ testimony, {if believed, could exonar tﬁc Mouciioui'oﬂ
. ! \

involvement in those attacks, the district court prohibited tha .
Gavernment “from making any ayvgument, or offaring any evidence, '

suggesdting that the defendant had any involvement in, or knowledge

~ ©of, the Septewber 11 attacks.” Jd. at 327, I conjunction with

_ this rulling, the district court denied the Gova
admit ipnte evidence cockfit v‘o!.'cn recondings mad
videeo footage o the collmpse of the World Trade Ei ter towers; and

photographs of the victims. of the attacks,

The Government appeanlad, attacking mJl ple &spects of

the rulings of the distxict court.® ‘
C. Exapta Lesding fo Isauance of this Ansnded opinian
Ke issued our declision on April 22, 2004. ges Opited

Staves,yv. Mousaoul, 2365 F.3d 292 (4l Ciz. RO04). Mousomoul

¥ Shoxtly befors wa haard ozal argument ¢n this appeal, the
distriet court vacated its oxder granting Moussaoul’s raguest to
-zeprevant himself and appointed standby counssl as counsel of
racerd. Accordingly, for the remaindar of this opinion wa will
Follow our usual practice and refar to Moussaou ab:l his sttoxneya

collectivaly as “Moussacul,” sxcept whers nacesahzy for the saks of
clazity.

Qn':' 3 notlonsg to

>n Septembex 11;



thereafter timely filed a petition for Zehearing and|suggeation far
_ rehu&:inq en bane (the Patition). on May 12/ Lthe Sovernment

submitted a letter to the court puzporting to “clarify cereain
fictuul matters.* Istter to Daputy Clerk frém. Unitad States
Attorney at 1 (May 12, 2004) [hélrlinaftur_' “Iaettu_:’-‘] . In
particular, the . Govarnment vefarred to. pagasp 50-51 of the

clasnified alip opinion, where the court stated:

(amphasia’ added);’ spe id. m

Y Citations to “81p ep.” refer to the ul
of the court as issued on April 22,

dactad opiniens




In respones to the emphasized i?o.rt.i.n‘ ef the above

- quotation, the Governmant statad that

merbezs of the presecutilon team, includ ng FBI
Spuclal Agents -sssignsd to the Ssptember 11
ind other related investigations,

conpsistent with the
desire to maximize tRET
sctionahla l.nfomtinn_

Letter at 2.' The Government went on to note, b Yevar, that “[alny
: ' !
informatien or snggested areas of inquiry that have been szhared

from numerous other sources, at the sole discretion

Id. at 3. The Government sssarked that

The Government also noted that it had peen “p:m":o ths
procass,’” Latter at 1 (4uoting & ip op. at S51),




Baged in part on the revelations in the [May 12 detter, we

directed the Governmsnt to file a response to the Petitisn. In

particulaz, we dirmcted the Goverhment to provida anqwnrﬁ to the

following questions:

(1)

(2)

(3)

© )

{5)

" 16)
7N

(8)

(9)

- ¢Lroumstances change and why -was neithe

Why was the information in the May 12 IL4tter not provided

to this court ox

the district coeurt pxior Lo May 12%

%t

al Lo ¥ ] a% L y

Sl BXCUIPELCTY THIUABICICT TOURTRNNy NMoussaoud?

In light of the information contained|in the Letter mnd
. any’' other pertinent developments, Would it new be

appropriate to submit written questisns to any of the

enaxy combatant witnesaes?

What zestrictions would apply te such|a procesa and hew

ahould {t be conducted?

If access isa q:anéad by written quebtaona, is +the

Compulyory Proceas Clause gatiafied?

A

If accesa ia granted by written queations, what effect,

if any, would

(2004}, have en such a procesa? f

If circumstances have changed much
written queations da now poasible,

124 &§. Ct. 1354

t submizsion of
.When did the
this court nox

the distzict court so informed at that kime?

12
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z. May 13, 2004)
(ordex da.:eét.:tm; rusponse to petition for rehearihg and auggestioen

for ::;hcar;!.ng en hanc). Underlying this order we

See Uhived Stakes v, Meuspaguy, No. 03-4792 (4th

- CONCerns amotig.
-the panel membewzs that members of the preaecution |t 5 may have -

rendozed the witnbsses’ statemerits

less reliahle.

The Government filed 4its zasponse !?:hn Respanse), .

lupp.lem'antoa-. by & classified jeint appendix and a clansified ax
parte appendix, on May 19, Meussaoul filed a »

_which, " insar_glis, he zalsed coencerna

ly on May 24, 4in

We econducted a sealed orsl argument .regarding the

pstition for =zehexriny on June 3, 2004. Dux

- Govermmant to provide documentatien

g a discuaaion

he/panel asked the

5

16, the Goverrment filed an ex parte document fesdponding to this
roquest,® . ‘

-

——
i0

On June 17, Mausgsacul £iled a loti.:aﬁ objecting to the.

clrcumatances undex which this document was submitted o the caourt.
Because this latteX was not styled as a motion, |it Lo not clear té
us that Mouasaocui seeks any relisf frem this codrt. Teo the extent
he daes geek velief, howevar, hism veguast is ﬂdfu.Pd. .

13
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1. REET e ARG NS _EFRNL HUM h!u

The FBI temm investigating the tarzer{st attacks of -
September 11, 2001 is koown as “the PENTTBOM team.|” Tha Gotrexament -

'cunaiders 'tﬁu_e 'invcatigators to l?o' part of the prosecutian team.

dee Lettor at 2.

One meni:u of the PENTTBOM team, Special Agdnt Aaron

Zeblay, responded to the Werld Trade Cexter on September 11 and has -

baen involved in the inveatigation sver aihcu. {Agent Zeblay’s
particular daty for the PENTTBOM team has besen to investigata the

a2l Qaada call in Hambuzy, Germany Within.

" tha PENTTBOM team, Agent Zebley ia ragarded as having special
expartise and knowledge regarding Witness A. Sinde November 2001

{one month prior to Moussaoul’s indictment) r Agent !Zebley has basn

2 case agent for the Moussaoui prosscution.

The elaseliied joint appendix luhm:l.tt:c by tht Governmant

with th- Responae includes

14










"the

ng information

intalligance community ia intereated oniy in obta
that has floreign intelligance value; the intallig

not concerned with obtaining in!oim:i.cn to ald in thae i::onncut:.on

of Moussaoul. ot create

M After tha Patitlon was filed, news ayticles indicated

‘that the National Commission on Tarroriat. Attack Upon the United
States (“tha 5/]1 Commimsion”} had submitted guestions to be aaked
of unldentifisd al Qaeda detainess, Ses Phili Shenon, “Aeccord
Naax for 5/11 Panel te Question Qaada lLeadars,” y- May 12,
2004, at A20 (reperting a statement by the 8/1i1 ommisgicn that it
wad “sloms to an agrssment with the Bush administration that would
allow tha panel to submit questions to eaptuzed aeda leadars who
are believed to have been involved irn planning the: attacka”);
alsg Assoclated Press, “Vica Chairman Expacte Regqpdnses to Written
Quastions Soon“ (May 13, 2004),
{atating rthat
commisglon ham submitted written questions abou
to &l-Qaids detainess and axpects to receive res

ponses acon”™) .,

o I = - a) 1§ =)y
IZZOL1EL ALTacks Upon Che Unitad SCtACtas, 1:7!’4’1- atemaent. Ng g, .
2t 1' {(released Juna 16, 2004) (stating that Cormisaion had no

“direct accesa” to al Qaeda mewbery but vather [relied on written .
matarials). .

17
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spacial [N = roxts for use by the pro a::‘Lt:l.om' rathez,
the prosecution and the PENTTBOM tean raceive the

reports that

are distributed to the intelligence ¢ Y at  large,

Information -iu includad in these raports only if

the information to hava fo:ﬁg

intalligsnce
valuae, 3!

J.A.C. (03-4792/M'Q) 4“‘“9;

u The Government’s submisaions that those
Iesponaible for the Withekses record and pass
on only informat

Lo S ¥
possible, albait unlikaly, that one of

has dimparted’ significant exculpatory information
Mouzaaoul that has not besan included

If so, thete may ba & dua process prot 2141os- n
373 U,8. 83 (15963). Has Unitad Ftatps Razdame, 929 F.2d 967,
971 (3d Cir. 1991) (mtating that prosacution obligated under
Rzpdy to discleaa all sxeulpatory information he possesajion of
some arm of the state”). WYe need not conalder thisz question,
however, as there is no avidence bafoze us the Goverrnment

possssses exculpatory matazial that has not beqn Hisclosed to the
defanse. . S

ensaguaently,
the witnesses
Zelgted ¢to

ig




il.

!

Before turning to the merits, we eonsider the preliminarzy

guestion of our ‘juriasdiction.

havae ‘jurisdiction over the prssent appeal, Nav

The parties do njt

rtheless, 'becnu‘u

this 1s an interlocutoery appeal, and in view of our prior dismissal
. !

. for lack of an appealable ordar, we will examine the question. Sea

Snowden v, Checkogint check Caahing. 290 F.3d 631

caxt, depled, 537 U.8. 1087 (2002).

In the pravious appeal, wa conclude

Jurisdiction hecause flj'tho Claszaified Informat

(CIPA}, 1B U.8.C.A. App. 3 §§ 1-16 (Feat 2000 & S

.ol qh:!.ch authorizes an interlocutory appeal from
the district couxt regarding the disclog

infomaticn--d!.d not applys (2) the ordar of the
not & collateral order appealable umder

Induatiial Loan Qorp,, 337 U.B. 541

juriadi_étion was not appropriate.

{1948))

In the pr

, [635 (4th cir.),

1 [that we lacked

1an Praceduges Act

IPP " 2003, -‘s 7 (‘)

ceortaln oxders &f

strick court was

sent appeal, the

* Government assazts that this court has Jurisdiction pursuant to

C€YBA, .the collateral ezdar doctr:l.ne, ‘and 18 0.8

. Supp. 2003). “Because wa conclude that Jurisdict

lies under 8§ 3731, wea need not addrass the

proposed bases for juritdidtion.
Section 3731 allcms the

znterlacutoxy Eppeal of certain prqtria:. rulin

19

Govarnmur: .

ClA. § 3731 (Weat

af} for this appeal

ovicrnmant' 8. other

€0 pursue an

diapute that we

{3) mandamus

B of the distriet’

-3 clhsaiﬂnd .




" - by the Censtitution).

' Eou:t, in & criminal came. The firat paragraph of 9;3731 providey,
in pertinent part, that “[iln & criminal caae_' n| appsal by tha
United States shall lie te & court of appeals fzom a decision,
- Judgment, or order of a district court diemissing ap indictment or

information ... as £o any one oF more cCouAts, or KNy PArt thereof.”
18 U.8.C.A. § 3731. The second pasagraph of the tj,tuta allowa th‘e
' United §tates to sppeal a pretrial order suppre 1ing or excluding | ‘
ovidenéa; .pzsvided “{he. Unjited States at'to:my cartifies to tha
diatrict court that tha appeal ip not taken for pﬁrpéaa of dalny...
snd that the evidenca is a substantial proof of A fact material in
;;ha procesding.” Xd., Section 3731 requires couzrts. to ébnut:uo‘its
_proviasions “11.bara11y"' in ordexr “to affectunte itls purposes.” 11.,;.
avs Dodted States v, Wilson, 420 U.5, ‘332, 337-

(1575) (holding
that, in enacting § 3711, Congrass intended to r

ve all bazr.itra

to a Government appeal in & oriminal cass ether thin thome imposed

- The distzict court sonctioned the GoveYntlent Sor xafuaing

to produce the enenmy combatant witneases fdx depositions by

d,ismd.u:-tng the death notice and txcluding. 'gc.c:_l.ﬂ.c itams of
evidence. - Both aspects of the sanction aye appeala,bh undt:.
§ 373)-=the lattsr under the tex: of the aitatu a._itu‘lt, and the .
:orm'ar by libezal construction c;:‘.' the term - i.bmils:lng‘." Bae
United Stakes v Quinones, 313 F.3d 49, 56-87| (2d ciz. 2002)
(holding dismiagal o death notice appealable “Jlé.l‘ § 3731), qomt,
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denied, 124 S. ct. BO7 (2003);

a8, 266 P.3d 832,
535-38 (6th Cir, 2001) (sams),

i3, 536 U,S, §62
(2002) (pex curiam}; -
13, 16-17 (1st Cir. 2001) (samsj; Yp

1439, 1441 (Sth Cir. 1994) (same). .

III, oo
With respsct to the merita, the Govoulm t first argues
that the district eourt erred in o:dgi:ing th.;l 3 duetlén of the

anamy combatant witnesses for the purpose of depopihg them., Within
the context of 1_:his azgument, t_ha Governmant a3 two related
elaimy, Firat, the @vermadt asaerts thet bHecjume tha witnesses
" are ﬁoncitiuna cutaide the t-:ritéxial bonnda:i.e‘a" of the United
States, there 12 no mezns by which the district court can compal
thelr appearance on Houauqui's bahalf, Sacond,' the Government
maintains that aven if thé disi;rict eourt has t.ha- powar. £0 raach
the witnessas, its exercias of that pover is|curtailed b;{ the

reality that the witneasss are in mdlitary custofly in tima of war,

and thus requiring them to be produced would violIth conatitutional
principles of seoparation of powers, We address |these q:gumahtn

periatim,

A. Progess Power
The Sixth RAmendment guarantees that % [} all crimiunal
promeasutions, the acoused shall enjay the :ﬁ.qpu ««s to have

compulsory process for cbtaining witnesses in (his favor.~ 0.8,

21




Comat. amend. VI. The compulaory pxbedn right
_ however, by the ability of the district cour

s cl:cumacribnd,

E [to ‘obtaln the

fzxsm-.ﬁnn 298 F.2d 247, 251 {2d cix. 19

Preseace of & witness through sarviece of pm:;n .

283 United
2] (“{T)he Sixth

Ameadment -can give the right to compulsory procash dniy where it ia

within the power of the federal goverament to px

ovide it."),' The

Govexnment mainteins that because the enemy cembatant witnesses are

foreign nationals cutside the boundaries of the United States, they. -

are bayond tha procese pewar of the dimteict fourt and, hence,

unavailable Lo Hou:uoui

Tha Government’s axgument rests pzimkz&ly on the wall

. aatablizhed and und:l.sputod p::.i.ne:l.plo thnt the px :ctu_ povwer of the

district court doma not axtend to £on:l.§n naticnals abroad. Seg

wmwm 518 F.2d 244,

1999) (“The United Stntu has ne¢ subposna pow

2 s n'oz (l.t Cﬂ.t. ‘

Tiover & foreign

naticnal in a foreign country."). Were this the:governing zule,

HMousasmoul cleazly would have no claim under th

Sixth Amendment.

Sea United EStatas v, Zabaneh, 837 F.2d 1244, 1259-60 (5th cir,

1968) (™It iy well -estmblished ... that vanvictions ars not

unconstitutiohsl under the Sixth Angndment aven

thaugh the United

Statas courts lack pmﬂ: to subpoena uitneius, (utha: thun

Axerican citizans) from foralgn countries.”).

centrolling principle, hoewever.

Thiu iz n3t the




The Govarnment’s arqumént ovarlooks

that the enemy combatant witnesases 1re

-of the United States Governmant.¥  m srefora, we are

concerned not with the aﬁilii:y of the dilat:ict court to isave x
subpoena to the v'n.tnossaa, but rather with ita power to ilassue -ﬁ

writ of habeas coxpua Ad teatifioandun (“testimonial wzit”) to the
witnesses’ cnatodian. §ag 26 U.S.C.A, 8 224 (c) (5) (Wedt 1984);

United States v, Cruz-Jiminez, 977 F.2d 95, 99-

lexplaining that when a defendant asserts a 81 h

- ko the teatimony of an incaxcerated witness, the disdvrict court may

obtain the witnese” testimony by iasuing a testimenial writ) .

In determining whether a distyict o

power to serve a writ of hebeaa corpus, the cri .tc:nl Principle ia

tbat the writ is served not upens the przisongr, but upon.. the

custodiln- mﬂnwh_ind._:u._ch 41D U.8. 494, 494-95

(1973} (“The writ of habeas cotpus deoes not aet upon the pz'.tlonq: o

who aeeks relief, but wupon ths person who holds him in ,,.

cugtody.”). As the Supreme Court has noted, “Th

be cbserved in regard to the mode of procedurs n thig .writ la,

that ic 5.!' directed to, ind servad upen, mnot thy person co'nﬂ:nad,

but his jatker. It dees not reach the formar xgept. through the

e i

’~‘ The Government will neither confirm not deny thnt the

witnessss are Howevex, it concedes, and
Wwe agree, tha 1l we qlt assumé that the
uitmaus ara : '

‘eritical fact

0 (3d cix. 1992}. .
tnchnent right

t pou-uao the

ortant fact to

e —




latter.” [Ex Parte Ends, 323 U.5. 283, 306 |(3944) (internal
quotation marks omitted); ases 28 U.8.C.A. s . zga (Weat 1994)

(providing that a writ of habeas corpus “shall He. Hiracted to the
person having custody of the pezson détainad") Thn;e!o:e, the

rslevant question is not whather the distriet cduxlt can serve the

ulknesses, bur rather whether the court can sexva khe sustodian,tf
- B. Rezgopn to be Sqrved |

Oxdinarily, a habesay writ muat ba n:vbd:on a priionu:' B

. immediate custodian--*the individual with day-torday control over”
ths prisoner. Hendezaon v, INS, 157 ¥.3d 106, 122 (2d Cir. 1938),

Si. Rumazeld .v. Padilla, 124 5. Ct. 2711, [2720 (2004) (“In

. challenges to present physical confinement, we [reaffipm that the

v .

bed the sapture of .
which Moussacul

¥ At oral azgument, the Government desor
‘the essmy combatant witnesses as “a windfall~ 2
should not be antitled to benefit. We agree wi he Govexrment’n
premise; there can be no doubt that, werq it not ifor the capture of
theas witnassea, Moussaocui could have no hope .g9f ichtaining their.
testimony. It dosa not follow, however, that thialfortuity should
not  inure to Moussacui’s Bensdit. Indeed) [the Governmant
dcknowledged that if tha witnesses were brought te the United
States for reasons unzelatsd to Houssaocui’s Frosecution, the
diatrict court would have the POWRr to order thelr produgtion. We
are unable to diseazn why Moussaoul should be entitled to the
benefit of the sacond windfall but net the firat, B -

We nlso think that the Government’s ™ indfali” azgument
mistakenly focusea en the ability of the district court to serva
process on the gpltnesses, rather than on the custedian, The
district wourt has never had--and does net novw hava~-the power to
B&rve process on the witnesses. But, as sxpl d in Part III.B,
the distyict court has always bad the povwelr £0 agr
custadian

pEocess on the




irmediate custodian; not a _luiadzviauzy- official ulLo 'xn'rcs.;&'u legal

ceontrol, .;l.s the prnpc:-:qsponder{t.”) » Here, howeve i the immediate

cuptodian is unknown.

proparly aerved on ths priscner’s ultimate

Ramianiuk v, Meess, 784 F.2d 1114, 1116 (D.C.

Cirenit Jodge, in chamhera) (holding that a pe

named the Attorney Gensral as the respondent in

Under such clrcumatanges,

the writ is
- San
Cle, J'.EBE} (Bork,

cqutcdlin.

itioner .f.»:opc:ly
5 habeas petition
i

béecause tha identity of his immediate custodizn |wals unknown) ;. 2en. -;.

alepe Eadilla, 124 &,

application of the immediate custodian rvle wa

Rendaniyk) .

Ct. at 2726 n.l1d

It would appwar—~~at least the

_disputed--that the witneases are in militery cu

Sacretary of Dgfonau Donald Rumafeld is their u)
Secretary Rumsfeld--whe Ls indisputelly within tk
the diatrict couzrt--is thus a proper recipient
writ diracting pradﬁction of the H:l.tmnaas.-

Even L€ it were necessary for the wrid

{acknowledging that

“.impnni-hld” in
vernment has nof

tody. .

Therefone,

.t:.'l.'matl r.-u'atodim .

& process poiwer of
of a teptimonial

P

to be aqrved upon

the witnessas’ immediate custedian, who iz in & foreign countzy,

the. district court would have tha- power to ae
argquing othc.éh;l.a-, the Govarnment pointsa to t
U.8.C.A. § 2241(a) (West 1954)-~which provides th

v the writ.
He

. in
.‘I.lu'nquu!lgnj of 28

at

distriet courts




may Jesuve writs o!.' ha.boat :o:pns *within
ju::i-dictions”—-and notes that in Jo
763, 781~85 (1950), the Buprema Court held that the wzit of habeas
corpus ad_gybliciendun (“the Great Welt”) did not pxtand to enemy
aliens beld sbroad, Rut age Rasul v, Bush, 124 . k. 2606, 2683-
S5 (200() {explaining thut dehnzon ndd:uud only
“the prisoners’ gonatitutionz] entitlement to

he quc'st_io'n of

a8 corpus” and

noting: that § 2241 makes habaaa relief available 2s a matter of

‘stu':utory- law even whem the Censtitution' does not requize
avallability of the .w_:i.t}. Basad upon the 1anqv.nga of § 2241 and
Jahngon, the Government .cﬁntends that the progesa power of “the
., district court dees Tict sxtend overseas.

This- argument is pr&miaad en the is_aumption that
territerial limitations applicable 1';0 the Great

it also apply to

the lesser writs. This assumption is incorrect. In Cagho ¢, -

Uniced States, 364 U.9. 611 (1961), the Supr couxt censiderad
the question of whether t."ho writ of habaas carpus nd_nmammm

(“p:oaecutozi&ll writ”y applied extraterritori 1iy. The Court

‘traced the differant histories of the GreAt’' Writ and the

testimonial and presscutorial writs, noting that the statutory -

atthority to issue the G.-:eat Wzit had baen ter) Fiforially limited

ainet at least 1375. ,m id. at 634-18, |1In cont:aat; the
praucul:orial writ (authority for which derive fxom & different

gtatutory proviaion) existed for the puzpoge | of bringing a

%




daefandant into a YJuriadictien for proascution thua was not

traditicnally territorially limited. deg ld,. The {ourt coneludad
that while thesa distinctions were erasded when|Congress enacted
5.2241, Congress did not intend to abandon them! mcnnbg_, 364
U.5: at 620. The Court therefore éoucluded that {the Prosecutoxial

writ may iassue extraterritorially. Ses id, at 621.
Although the Carbo Court explicitly laft the guestion

apen, its reasoniny applies oquelly t¢ the fesdtimonial wreit. . -

See Muhagmad v, Wazden, 849 F.2d 107, 114 (4th Qig. 1988). It is
thues claaz thaE & distriet court can reash bayond the bounderiea of
its own district in ordar to issue & teatimonial writ,

Iv.,

) |
The Governmant next asrgues that even i¢ the distziet -

court would etherwise have the power to order t-.hJ p.;.-oduction of the
witnesses, the Januaxy 30 snd August 29 ordezs are m'p:opaz because
they infringe on the Executive’s uu{muking authoriiy. in violation

©f separation of powers prinoiples,it

i Moussaoul. assarte that we should
arquument bacatise any eonflict bstween the Go ats’ interests
and Moussesoui’s ig of. the Government’s making Thers .1a no
question that the Govorhment cannot invoke ional asscurity

concexns as a meuns of depriving Moussaoui of a| fair trial. . That'

is net.what the Goveznmant is attampting to hewaver. The
Government’s claim ia that separation of power rineiples place
the enemy ‘aombatant wisnessos -bagand tha ran of the district
couxt., If that is so (although we uitimately e nelude it im not},
Then Moussaoni weuld not have an enforceable BS th Amendment right
to the witnexxea’ testimony, ;

27
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lngpity Cases
We begin by avamining the Government’s

A

:Ilianch on cames

conaerning govc:nmim;l' rofusal to grant immurity to potential

defense witneases, The Gove:nintnt é.rguu that
tor the propomition that the district court may

‘issuing certain orders that implicate the separa

a3 cases ztand

be preciudad from
. .

. reject this characterizakion of these cmees,

n of powara. We

“The Self-Incrimination Clause of th
guaranteea that no pacson ‘shall be compelled in
to be a withess againsat himaglﬂ.' " g
680, €BE (1993} (quotiny U.S. Const. .mund. V)

Fifth Amondment, or in sny other constituticnal p

L]

- [Fi¥th Amendment .,
‘any criminal case
’ ' 507 u.é.
Nothing in the _

rovision, provides

a meana foxr overcuming this priviiegs once a pothjc:l.al witnesas has

invoked it. See. a.g,, United States v, Lenz,
(6th Cix. 1990) . Howeves, through the Immunlty
18 U.S.C.A. §§ 600L-6D05 (West 2000 & Supp. 2¢
conferred upon the Attornay Ganeral statutory
use imuz_tity to witneasex in‘ order to obtain

trial. JSae gapezally Eaatigar v, United States,

h

616 F.2d 960, 962
off Witnesses Act, -
03), Congress has
u ho::.ty'ta '_g:ant
iz l:eat.:l.mcm‘"y at
406 U.8. 441, 446

(1972) (explaining thet dmmunity statutes ?‘ue;;ak a vational

accommsdatien between the imperatives of the

[Fifth Amendment]

‘privilage and the laegltimate demands of govaont to compal

citizena to testify”). The Immunity Act gr

nts the Attorney

Gansral or his designes ‘exclusive authority mngd discretion te

1
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S

Generanl.

confer immunity. Ses 18 U.B.C.A, § 6003 (b) ;

Baghington, 318 ¥,3d B4S, 85% (Bth cir.),
209, 251" (2003).

The cirauit courta, 1nc1uding the Fbu:t% Cirenit, have

uniformliy held that distriet esourte do not hav

any authexity to

grant immunity, even when a grant of inmunity would allow a

defendant to prasent mmt.rial, favarabla texti

Dnlited States v, Bowling, 239 F.3d 573, 976 (8tn
stytan v. Abbas, 74 F.3d 506, $11~12 (4th Cir,

F.2d at 962, Thess holdings have been based on

power to grant immunity is found in the Cons

Congress reserved tha statutory ivmunity powey
’ Cf, Eaxl v, United Ststas, 361 ¥.2d &
1966) (gbac:v&ng,i in an opinton by then~Cird
Buxger, that the power to grant immunity “is o

ony . Mr

the facta that no
Flturion and that
¢ te the Attornay
31, 534 (b.C. Cir.
'utt VﬂudQI‘ Warren
e of the hightat

forms of discretion confarred by Congress on he Executive” and

.Re power to grant ipmunity te compel the test

witness who has Lnﬁokod the privilege against s

. ¢annot ba assumed by the Judiciayy). Because a iat:ict court has

ny of a potential
1£w1nc=1m1natinn,

a defendant has no Sixth Amendment zight to luvh testimony. Sea

Onited States 'v. Turkish, 623 F.2d 763, 7731

14| (2d cix, 1%80)

{"Traditionally, the Sixth Amencnent’s Compulsgry Process clauaa
gives the defendant the right te bring his Witness to couxt snd

have tha withess’s non-p;iviloqed testinony hea

2

Fd; but does noft)

.ir. 2001); United -
1 96): Lenz, 616



cazcy with it the additional- right to displace

' ﬁ:ape_:: claim of

- privilege, ipcluding the privilege againat aalq-métminétion.") .

The circults age divided with respact

whothazr a distriqt eocurt can svar compal the gove

dismispal, to grant immunity to a potentiadl

to the question of

ment, on pain of -

afense witnesa.

Rompare Unived Statss v, Magkev, 117 F.3d 24, p7| (lst cir. 1987)

- (stating that “in certain extrame cases

misconduct,” gnvo:mnlnt; s refusal 1:_;: gzant
diam‘ianl of prosecution); ‘
1093, 1086 (%th Cir. 1981) {(court may compel-
immunity teo potential defenss witness when
_ proceas ip intenticnally diastorted by prosecute
Blissett v, Isfevee, 524 F.2d 43, 44242 (2d

trial court should order the prasecutor to grdni:

immunity only in extraordinary cixcinnaﬁancés.“}
%. Frane, 697 F.2d 188, 191 (7th cir. 1983) (]

is a cleax -.b\_:n of discretion vioclating the due
with Bewling, 239 é.aa at 976-77 (holding that
no aAuthority to compel governmant to grant imm
. StpLes v. Tallay, 164 F.3d.989, 997 (6th Cir.

the Sixzxth Cirounlt has not yat ﬁacidad whathe

civoumptances, a district court sould compel

!
that raview [of refusal to grent immunity] mmy [be

prosacutarisl
uRity may justify’
945 p.2d
vernment to g:imt
“ehe fact-finding
rial misconduct®);
Cir. 1991) {™{A]
; dclafenso witnaas

United Stases
Jo have implied
propar LI there
priocess dlausa.”},
di

trict ecourt has
anity) s ;ai._ Inited
1999) (noting that
£, and under what

the government to

. grant immunity €o a potontinl.'wit:nau'ii MHL.YT.BGAM; 706 F.2d

30




,1394, 1401 (Sth Ciz. 1563) (leaving open possibi]

Ses Abbas, 74 F.3d at-512.

.grlnt meuﬁity implicatas the sepsration of po

_ enforce the laws. Sse Unitad States v, Pennell

governmant <o bear the

‘the govarnment te grant immunity mey induce “e

Pl S e

grant of immunity may be justified by prosecut
The ¥ouxth Circult, consistent with the major
that a diatrict court may compel tha goveramant

upon & -showing eof praincutorial nisconduet

Courta have noted that compalling &

Iuxkiph, 623 F.2d at 775-76. Decisiena to gr

Llity that compelled
orial miseenduct),

lty rula, has hold

to grant imsunity

and m@taxiql&ty;

he prosacution to

rs,¥

Sze. 0.gu
Pz deny immunity

are intimately tied to daciaions :egardinq whirchi parpetrators of

crimes will be prosecutad, a cora’aspect of the Exdcutive’s duty to

(6th Cir. 1984). On a raelated note, a grant o
subatantial burdens of the Exocutivn'; abilsit
witness. P:oancﬁting a praviovsly immunized w
. “heavy burden* of
prosscution does not rest on immunized teat
F.2d at 775 (internal quotation marks omi
“awareness of the obataclas to successfyl

immonized witness may forca the prosecution to

axemination of the witness in the case op trial

R

o There 13 also a concezn that the oppo
ameng law violators.” zu;nz.n,.gza F.2d at 775

31
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7 F.24 521, 528
mmunity creates
° prosncute'thn

nisa requires tha’

proving that tha

Inzkiah, 623
Fuxthez,

Yo
tad) .

rosecution of an

{

Cugtail its crosa-

rrow the scope

rtunity to compal

poparative perjury




‘the opposite propoaition, namely, that courts

-conatlitutes an abuse of the discretion ¢granted t

of the testimony that the witness will later [clsim tainted his

subseguent prosecution.” Id.

The Governmant claims that these * ﬁn:l.ty cases” atand

for i:hrpreposition that, under cartain clreumgtances, legitimate

‘saparation of powers concerna affectively insullate the Government

from being compelled to produce evidence or wiknassas. In fact,
tha majc::rity rvle and the law of this ci:nuit tapd for precisely
compal a grant”
of immunity, _ l
gSepeexng, when the defendant demonstrates tha éh. Government’s
rafusal to grant Immunity to an essentiall defense witneas

the Government by .
the Imuﬁit:y Act. A showing of misconduct is ne«laasuzy becaune, a»

explained above, a deafendant has no Sixth Aman¢iment right to the

testimony of 2 potential witness who has nchd the Fifth

Amandment - Tlght agalnst self-incrimination; therofoza, the
defendant has ne Sixth Amondmant right that dould outweigh tha
Governmant’a interest in using ita immunity sr sparingly.
Governmental mbuse of the lwmunity power, howalvg » vitiates this

intervst because when tha Governmant’s misconduct threatens ﬁo :

‘Ampair the defandant’s right to a fair trial, it is proper for the

district court to protact that right by compelling the Gevernment
to immunize the witnessa. '

a2

= an -




For these remsons, the analogy between tihis case and the
imnminity cases i3 lnapt. The witnessea at fassue here, unuk‘-
potential witnesses ‘who have inveked thedr Fif ndment zights,
are w;thin.tho prociaq pover of the diatrict couxk, and Moussacuyi
thnreft‘a::e has a 8ixth Amendment zight to thelx! testimony. .Aa'.-
dissuased below, this right mnust be balahced againat the
Govarnment’/a legitimate interest in preventing dil:uptin.an_-l

of the enemy combaj:rnt witneaaes.

The ‘concept that the various form ':o! gévar.ninnnbal

-pbwar--lugiplative, executive, and judicial~-shojld ba sxexrcisad by

. different bodiss predates the Constitution.

‘States, S17 V.S. 748, 736 (1996) (oiting Montesqiidu, The Spizit of -
khe Laws 151-52 (Thomas Nugent trans., 1949),! and 1 wWiliiam
Rlackstone, ngmm“ *146-%147,. ¥269-+270).| The alternative,
“{tlhe 'ncc,umulation of all powsrs legislative, axecutive and
judiéiaa:y in the same hands, ... may justly be

definltion of r.ynmiy." The Federalist WNe. 47, at 244 (James
Madison) (Gary Wills ed., 1982). “The principlp of separation of

ronounced the very

powers was not simply an abatract generalizatign in the minds of
the Framers: it was woven into the document that |they drafted in

Philadelphias in the summsr of 1787.” , 424 U.8. 1,

124 (1976) (per euriam); ges INS v. Chadha, 462 U.S. 919, 946.

(1983) (“Tthe -vexy structurs of ti}t Azticl delagating 'and

33




dopazating powers under Arts. I, II, and IIT sxemplifies -the

concept of separation of povers ....”). And, |tha Suprems f."ou'z't
“conslistently hus given voice to, and has read rmad, the central

judgmant ef the Framers of the Constitution that, within our

political schame, the sqparation of governmenta FoWexrs inte threa ,

coordinate Branches is sssantial to the Preser t'on of liberty.”"

Mlstzetts v. Unifed states, 488 U.3. 361, 380 (19h9).

Separation of powsrs dces not mean, svex, that each™

branch is prehibited from giy activity that migh ve an impact on
ancther.  Ses The fedezalist No. 47, at 245 |(James Madison)
(explaining that ssparation of powers does not mean that the
. branches “ought to have no partial agency in, of no contreul over
thc acts -of each other,” but zather means “thet .where the whole
powex of ons ‘department i exsrcised by the|same handz which

poszess the whole pevwer of another dapartment), ‘th'e fundarmantal

principles of a free constitution, are aubrv_a' ted” lemphnaiu-

omitted))., “[A] hetmotic aealing off of the.

iree branches of

Goveyament Zrom one another wonld preclude. the
Natlon capable of governing itaself affactively.”

at 121. 1Indeed, the Supreme Couxrt haas obu:"yo

not “necessarily zise to the level of constity i.onilly forbidden -

impairment of the Executive’s abllivy o peaxfarm it
consatitutionally mandated functiona.” glinton

34
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§81, 702 (1997).

intezaction is judicilal zeview of effisial Execu

id. st 703.

One example of pe:‘miuiblI

ive conduest,

Sas

Stated in its simpleat tarms, the upn:ﬁtio'n.of powers

.doctxine prohiblts each branch of the government
upon the central prerogatives of another.”
757.

powara cbmtitutionally assigned to .ahother bzanch or when the

otherwise legitimate actions of one branch impai
anether,
This is not a cass invoelving arzogatic

dutiex of another bhrarch. Tha digtriet court

Sns id.:; sne Qlinton, 520 vU.S., at 701¢

Izem “intrud(ing)

LoYing, 517 0.8, at
Such an intrusion aceurs when one hranch arzogates to itsels

r the f&net.‘l.onn of
02.

n of the powars or

production of the saneny combatant witnesses involveld the resolutien

of questions properly--indeed, exclusively-<

ju&lniary. Therefore, if there is a ssparation

raserved. to the

of powers ﬁrabl.am

at a.'u, it azises only f.:om the bugden tha actions| of the dist::l.cr.

court place op the Executive’s performance of

Clinton, 520 0.8, at 701-06 (addzresming claim E-htt: sapazation of

powars principles barred “an oth;:wuc tradit

i

its dutles. m

onal exezcize of

judicisl power” that would “impose an unaccap:tﬂ,a burden on the

President’s time and enezgy, and thereby inp

pezformance of his office™).

The Supreme Court has explained on sev
determining whether.a judicial act places impe
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rjl occasions that
2ibls Lurdens on
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anothsr braneh of government requires balancing the compating-
interesta. Sga, 8.¢., z ' , 433 Ui,

425, 443 (1977). .In a case concerning t' exXtant of the

Pragident’s executive immunity, the Supreme

“{clourts traditionally have: rsoognized - |thae President’s |

eon'atitutioml responsibilities and status as #a :tors euunn.li‘ng

Judiclial doference and rastraint,” » 457 V.83,

731, 753 (1%82). The Couxt econtinued,

It is settled law that ths separarion~of~
Powers dectrine does not bar SVery exarclise of
Jurisdiction over the President of thp United
States. But. our cases alao have ejthblighea
that a court, bafore sxerclaing Juriefliceion,
must balance the comstitutiensl welght of the
interast to be aserved againat the -dangers of
intrusion on the aupthority and fum:‘lﬁions af
the Exeacutive Branch, .

Id. at 753-5¢ (citatliena & footnate enditted) .
C. Balanging -

1.

The Constitution charges the Congress| ahd the Executive

with the making and cenduct nf'wn:. Saa U.9. nat. are. I, $§ 8,

. €l. 11-16 (satting forth Conyrees’ wayr powers).s arxt. II, § 2,

el. 1 (providing that “[t]he President shall ba |G ndar in Chief

of the Army and Navy of tha United States”); 2,
ABamdi X)), 256 F.3d 278, 281 (4th Cir. 200#) Y "It is not an
exaggeration to state that the affactive peSformance 0f thase

duties is emgential to our continuad"cxutcn«. a3 a3 sovereign
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natien, Indeed, “no governmental interest 18 mor compalling than

the secuzity of the Nation,” Haig w. Ages, 443 [U.s. 280, 2307
(1881): zee Hamdi II, 29¢ F.3d at 283 (chsezving, in the poat-
Saptenber 11 context, that “goverrment hie nb [moze profound

:Q-ponaibility than the protection of ;hmars.c nt cas aqainai:
additional unprovoked sttack”}. Thua, “{iln accopd

constitutional text, the Supreme Court has shown reat deferencs to

nce with [tﬁa]

the political branches when called upon to deolde cases implicating

 mengitive mattl:in of forsign policy, national u&m_.arity, or military
affairs,” w. 296 F.3d at 281, .-
The Government alleges--and we accept .a:: t—ruo--ghut-

—tha aneny combatant witnesses Eritical to the

_ ongeing effort te combat ti:zo:l.nm by al Qedda. (The witnezses are

— 8l Qeseds operatives who have extensive knowledge

concexning not juse the September 11 attacks, bk also other past

attacka, futura operations, and the structur

¢ |personnal, and
i

Cactics of al Queds. Their value as intelldl ence =ources can

hardly be overstated. And, we muat defer to| the Government’s

assertion that interruptien £ these witnespes

will have devastating affects on the ability to gather information
from them. CI. CIRv. Sims, 471 U.8. 159, 176 (1985) (noting that
“whather an intelligence scuzce will ba harmed L€ihig ldentity iz
revahled will often raquire cortplex political, |histozical, anlcl
paychological 4udgments” that courts are poorly cq%uippad to make).

a7




~ unremacnable to auppose that imterruption

could result in the loas of information that nigh

tearrariat attacks.
The Government alsc asaerts that pr

witneazes would burden the EXecutive’s ability ¢«

it is not

t prevant future

pdustion of ' the

p conduct foreign

Sag B

ralations.

U.S. 304, 319 (1936) (“In this vast external|

Prasident

alone has the powsr to speak er

listen as &

reprasantative of the natien.”). The Govarnment ¢l ims that if the

Executive’s assurances of confidentiality ean be

dudiciary, the vital abllity to cobtain the cbqjmz"-atian 'of other

governmanta will be deviatated,

abrogated by the

The Government ales zeminds um of the bolatering effect

production of the witnesses might have on our anenids. In Johason,

the Supreme Court considered the quastion of whethes enamy aliens,

captured and detailned abroad, should be able

Amendment claims by means of a petition for th

i:hgt issuance of the writ té aneny alisus woull
direct buxdens on military commanders, but would
anamy in a3 masnnez mimiéil to the war nf.fort.-.-

A basic vonsideration in

:!: is:a;:t: Fifth

ot only imposze

dlsa bolater t}u

practice is that the prisonexr will be produced

beforea the couzt....

To giant the writ to

thase priscrora might mean that our army must

3%

esat Writ. Saa .
dshnagn, 339 U,8. at 767. In rejecting this cleim,|tha Conrt natnd.

] — — — . P aw e e



tranaport them across the senxs for he ing.
'This would require. allocation of s pping
space, guarding personnel, billeting | and
rations,... The writ, since it is held tb be
& mattar of right, would be egqually aveilible
to snenles duxing active hostilities a3 |in the
- presant twilight betwesn way and poace, Such
trials would hamper tha war affort asn ing.
ald and comfort to the enemy. - Thay| vould
diminish the prestige of our commandads, not
only with enemies but with wavering nedtzals.
© It would be dlfficult to devise more effective
fettoring of a fleld commander than tg allew
the very enemies he is ozdered to re
submisaion to call him to acecount in His own
elvil courts and divert his efforts and
attention fzom the military offensive
te the legal defensive at home. Noxl is 4t
unlikely that the result of .sueh eneny
litigiousneas would be a conflict hetwsen
judicia)l end military opinien ‘highly
conforting to enemies of the United Sthtea,

' ';g_._ at 778~79. nltﬁough tha concerns expresssd ;Ignnm do ﬁoi

that they are nevertheless relevant.

In_uumu.ry, the llaurdena that would ari

of the enemy combatant witnesses are subatantial

2. Mouspacui’s Intgreat’

Tha importance of the Sixth Amendment right to compulscry '

pxocess is not subject to question~-=it .is i:itegral to our
adveraarial criminal justice ayatem:




The nead to develop all relevant facts Hn| the
‘adveraazy asystem 4{is both Ifundament and
comprahensive. . The ends of eriminal 3 B!e.'l.ca
would be defeated 1f judgments weze [td Dbe
‘founded ' on a portial or ' apecylativa
presantation of the facts., The vary in agrity

- of the judicisl system and publie confidence
in the system depend on full disclosure[of a1l _
the facts, withih the framework of thd rules .
of svidence. Ta ensure that justice i§ dona,
it is imperative to the function of thelcsurts
that cempulsory process be available for the
production of evidence needsd either by the -
prosecution or by the defenss, |

United States v. Nixon, 418 U,8. £83, 708 (1974);
Taxas, 388 U.s. 14, 19 (1967) (“The right to offer the testimony of

wltnasses, and to compel thelr attandance, if |y assaxy, is in

plain terms tha right to present a defense.”). T¢ state the matter

‘more succinokly, “(flew rights are more fundament _l; than l:ha;t of ap
accused to preamant wiﬁnnsns in his own defanda. Chambaxs v.
Missiazivpl, 410 v.s. 2084, 302 (1973),

.Tho compulaocxy proceas right does -nt attach to any
witnass the defendant wishes to call, howw-'a:. Rather, s defendant

must demonstrate that the ﬂ.t_xieu he desixes to have Produced would

testify “in his faver.~ U.S. Const. amend, VI, Unitad Statpa
WW{ 458 vU.s. 858, 867 (1982), | Thus, in oxder to
aan's'u Moussaoui’s interest, we must determine |w c;thei: th.a cHemy
combatant witnesses could provide tastimony materidl to Mounrsaoui’ s

dt!gns'a . [




In the CIPA context,™ we have adoptdl the standard

artlcylated by the Suprems Court in

V.8. 53 (1957}, fer dgtemtning whether the gove
in classified information must give way. Heq
m, 780 F.2d 1102, 1107-10 {4th Cir. 1988) (
that ltandl.x;dr_ a datamlam:' bacomes entiktlad o
classified information upon ; Ehowing that ths
relevant and helpful to the defense .., or ia .

determination of & cayss,’” ddy at 1107 (quoting

» 953
L's privilage

n{bane),  Under
o |disclosure of

information *‘is

at 60~61)s ame Dnited States v. Pernandez, 913 riza 148, 15¢ (4th

Cir. 1590) (explaining that “Alth reguires the admigeion of

,clazaified informstion” once the defendant hT
Reviaxo standard) .,

® satisfied tha

Becauns Moussacul hae not had--and wi

11 not rezeive--

direct access to any of tha vitnessas, he camn

cxdinary case.

Rather, - it is sufficient 1ig Mongsaoui gan

2a

t |be required to
&t appiles in tha '

Ses ValenzuslazBozpal, 456 0. 'tt 870-71, 873,
%

a “Rlauaib.l;e

,Ws adhere to our prior ruling thsv CIPA doas not apply

bacause the January 30 and August 29 orders of he district court
are not covered by either of the potentially relevant provisions of

CIFA: € 4 (concerning deletion of clasalifl
documants to ba turned over to the defandant du
§ € (concerning the disclosure of classified in
defense during pretris) or trial prozoadingu)%

333 F.3d at 514~15. Like the disstrict court,
that CIPA provides ¢ useful framework for consid
zaised by Mousssoui’s réeguest for access to t
wibn.ali!- ' .
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inflormation fram

ing discovery) -ox

formation by the
Jas

#Vexr, wm believe .
2ing the questions

cnemy coxbatant




,nhoﬁing.‘ of materiality, Id, at 673) gf, id. at B71 {noting that

a defendant who has not interviawed a potent

damonstzate materiality by relating “the events

£

tal witness may

which a witneas -

might tostuy[] and tha ralevance of thase svents to the crime:

charged®”) ., Hohrevcx, in determining whather Mo lloui has made a

plausible showing, we muat bear ‘in mind that Mouseacui dues have

access Lo the -ama:iaa. Sag Pm:t

Pefore considezing whethar Mousasou

necsssary showing with respect to each witne

"fr_ insza.

P

hua made the B

8, wWs pausas to

consider some gensral argumants raised by the Gov :nrmnt concoming

mateyiality. Firat, the Governmant malntains

at tﬁ(mauau:l. can

_demonstrate materiality only by Zelying on admiasible evidence, We

agres with the Goveznment ta a certain extent--Moussaaui should not

be allowed to rely on obvicusly inmdmissible

atatements resting on a witness’ belief rather

knowledge) . Cf, Wand v.. Barthelomew, 516 U.S.

curiam) (holding that inudmissible materials that

lead to the discovery of admissible nxculpxto:y

However, becanse many xulings on admisaibility--
xelating to rclwanc.-—can only be dacided Ln

trial, most of the withessasn’ atatmontu canng

pa
t]
13

asaosaed for a.dmiuibulty at this time, Mareov
may not be admissible at the guilt phase may b
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t::ntmnnta (m,
than hiz peraonsl
l, € (199%) (per
are not likely to

evidence ars not

subject to disclosuze under nww 313

0.5, 83 (1963)).

Fticulazly thone

e context of a

meaningfully be

=

admimaible during -

statementes that .




the penalty phase, with its more zalaxed aeviden!

Sek 18 U.3.C.A. § 3593(c) (West Supp. 2003).

Second, the Government mainktains that

eatablish materislity unlesy he can prova that th

not inveke their Fifth amandment xights agninat e
We have previoualy indicated., however, that. a

ussume that a potential witness will invoke the

$i. United ftates v, Walfon, €02 F.2d 1176, 118(

{notlrng that, when a potonti_al defanse witnasa

custody, “[t]lhe better procedura is te allew the d

i—ma: directly from tha witnass whether he ﬁould K
to the defonss attorney”). While circumstances
potential witness will zefuse tB teatify may supp
. to compel diaclosures scught by the defenss,

Eolpwichak, 783 F.2d 410, 414 (4th Cir. 158¢),
are not Ppresent hers. While .!.t 1ls ;;onsihlo t

" would ba reluctant to tastify in a depositien ae

hi

5 -&

tlazy standards,

pssaoul canpot
rb ii:gauau wouldl .
Xt inc:iminu:d.o:;.-
coprt showld not
Fifth Amendment.
) (4th ciz., 1979)
1s in protective
efanse counsal to

e willing to talk

AndicEting that a

prt 8 decision not

- {- : circumstances

L thae wit'nualsv

Llng, thera is no

particular reason to assume that they would ref

Saliahan, 724 P.24 1038, 1044 (ist Qix, 19:j
potential defenye witness who was charged with

a.

)

the same .muxder ms

L5, Hatkiga y,
{ (noting that’ a

the d-!endmt, And who was xasisting ext:‘udition; “in all

likalihaud would refuse to, toatify”).
ndditinnally, the Goﬂ:nm-nt: n:guu

that

aven if the

H
witnesses’ testimeny would tend to c:uomnt? Moussaocui of .
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involvement in the September 11 attacks, such tutﬂuony would not

be material because the conapiracies with whi

&

Moussaoui ia

charged are broader than September 11. Thus, the Govarnment

abquaa, Morasaoui can be convieted aven if he !‘nék-d any prior

kliowl.adg'a .0f Baptember 11. This argumant 1gnorba the prineciple

that ého acope of. an ‘allequ conspiracy is 2 Jury question, - 1-1-3

United States v, Shazgs, 193 F.32 852, 867 (5th Cilz, 1999), aud khe

poasibility that Mouassacui nay ‘amsart that the conspiracy _

culminating in the Septenber 11 a't._nck.a waa stinct . Zrom any
conspiracy in uh;ch he was involved. uo:.-emmi, syan if tha jury
accepts the Govarnment’s claims Tégarding the scops of the charged
_conlﬁirncy. testimony regarding .Housuoui.'s nentinvolvement in
Septembak 11 is czitical to the pnniltir phase. If Nouszmacul had no
involvement in-.er knowledgs of Saptember 11, it ia enti:ct.‘l.jr
poasible that he would not be found eligible fox the death
penaley.® o

: u For example, the Government meintains that even if
Houssaoul was not part of the September 1l agtacks, ke may ba
subject to tha death panalty for withhelding intby;
the upcoming attacks aftar ' his arrest,

§ 3591 (a) {(2) (¢} (Wost 2000) (providing that & de
for the death penalty if the jury finds, beyond
that the defendant “intentionally participat
contenmplating that the life of A person would ba
vietin died as a direct result of the act”);
Statea at B9 (assarting that Moussacul *lidd|in = way that
concealed the conspiracy snd prevented discovesy kbf tha Septembaz
11 attacka™) . A finding by the jury that Moiiséaoul lpcked any
knowledgs of the plannad September 11 attacks would substantially
undarmina this theory, although the Govaramant

fandant: 15 eligible
asanable doubt,
d in an act,
taken s2up and the
T4 for the United

to establish Moussacul’s eligibility for the death: panalty based on
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We now consider the =rulings of the| districe eourt

- regaxding the ability of each witness to provide miterial teatimony

- in Mousssoul’s _'.uvo:. '

a, Hitnsax A

The distriet court did not exr in conclufing that Witness

A could offexr material evidence on Moussacui’s bl

-sﬂnr&l statements by Witness A tend to exc pate Mouassasui.

© undermine the theory (wh
may or may not intend to a'ldvance a't: trial) _ﬂll

pilot a fifth plane into the White Houxa.

the Covernment

[
{ Moussaoui was to

his fallure to disclese whatever knowledge he did have.

n The  partlies disputs  vhetherx.
abuses of discretion. We do not declide this

the matexiality

esption becausa w

determinations by the diatriet gourt are nvi.:{-d da novo or .for .

would affirm the diatrict court under either st
' 4

ndard. '

i




This

statement is aignificant in light of other e ncn —

This s consistent with-..

Moussucul’s claim that he was to bq puazt of a thv-Soptmb-r b %3

opc;:nt:d.on. .
' The Govermment arguas that Witnees A’m a.tntqmam:s' are
fud that Witnesa a

ouasaoul in the,

_actually incriminatory of Moussaoul.® It is
has made soms statements that arguably implicat

September 11 attacks.

- 0n balange, howcvor,| Moussaoul has made a asufficlent

showing that evidence from Witness A would be|mdre helpful than

-
-

“ The Government points to saveral atatements relating
Witness A’s belief that Mousssoul was involved in [che September 11
attacks. Howavexr, a witness’ “belief” {s not admissible evidence.

: 541 v.2d 574, "565 | (Tth Cir. 1051)
of which they do

Sea
(neting that witnesses eanno't Cestify to avan
not have parsonal knewledga), _
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hurtful, or At ledst that we cannot hawve eenﬁdﬂLEi in the outcome

of the trial without Withess A’c evidence.

b, Hitnesa B
Thera can be no question that ﬁ:l.t_nu

could provide

material mvidence on bshalf of Mousgaoui,

Mitness B han indicatad that

Moussaoul’s opetational knowledge was limited, a :.‘.a.r.-t that ia

clesrly of axculpatory value as to both guilt and penalty..

A




Thus, of all three witnesses, Witinass B is af th-

qrnattnt cxculpltaxy value.

' .| ' c. M




