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AFTERNOON SE S S I ON

c al l yo u r n e xt witn ess .

MR. MI GDAL : Dr . Ro v ner .

THE COURT : Goo d aft ern o on . If

y o u ' d ra ise yo u r r i g h t hand , s i r .
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LOUI S ROVNER, PH .D .

a wit ne ss here i n , calle d on behalf of t h e

Def endant , hav i n g been fi rs t du ly s wor n as

p r o v ide d b y l a w, wa s e x a mi n e d a n d

t esti f i e d as fo l lo ws :

THE COURT : Tha nk yo u then . P lease

pr o c eed t o ou r wi t n e s s s tand .

DI RECT EXAMI NATI ON

BY MR. MIGDA L :

Q. P l e a se s ta t e y o u r n am e an d sp el l y o ur la st

n a me f or t h e rec o rd , p lea se .

A . Lo ui s Ro vn er , R- o - v - n - e - r .

Q. Dr . Rov ne r , wh e r e d o yo u l i v e ?

A . Los An g e les .

Q. And ho w a re yo u e mpl oy ed ?

A . I am a p ri v a t e prac t ice p ol y g rap h e x a mi ner

in L . A .

Q. Le t me t a lk a b o u t yo ur ac a de mic tr a ining .

Can you tel l t he Cou rt abo u t your acad em i c

ba ckg ro u n d?

A . Certa i n l y . I h a v e a Bach e l o r ' s deg re e in

p sycho l o g y f r om UNOV, Uni v e r sity of

Ne v a d a , Las Ve g a s , a Ma ster 's d e gree i n

p s y c h ol o gy fro m t he Un i vers it y of Br i ti sh

Colu mbi a wi t h a sp e c i a l t y in
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b iop s y c h o logy , and a Ph .D . in p s yc ho logy

fr om t h e Uni ve rs ity o f Utah , wit h a

sp e c i aliz ati on in p s y c h ops ych ol o g y .

I al s o atten d ed t h e Lo s Ange l es

In s tit ut e of Pol yg r a ph , whi c h is a

p r o f essi on a l polygraph sc hoo l i n 1986 and

gr a duated f r om th a t in st i t ut i o n , a s well .

Ha v e you taught at a l l regarding

ps y chol og y co u r s e s an d s t a t i st ic s co u rs e s

at t h e Uni v e r sity of Ut a h , Cal i fo r n i a

Lu t h e r a n Uni versit y , an d Westm inster

College , for ro ughl y 2 0 years .

I t a u g ht ps y ch ol o gy , phy s iol o gy a n d

ps y c h oph ysi o l og y at t h e Los Ange l es

In s titute of Polyg r a ph .

And I ' m cu rr ently an in s t r u c to r at

th e Ma r s to n Po l y g r a p h Academ y in Sa n

Be r nardin o , Ca l i f o r n i a .

I 'v e a l s o gi ve n n u me r ou s gu est

l e c tur es and wo r k s h o ps in va ri ous p l ace s

th r o ugh the y e a r s on p o l ygrap h is su es .

Ar e yo u a me mb er of any o r g a n i z a t i o n s ,

I ha v e taugh t a va r iet y o f
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p o l y graphs an d/ o r p s ych olog y ?

ab o ut y our t ea c h ing b ackg ro un d .

Ye a h .

Tell us
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p r ofe s s io nal o r g a n iz a t i o n s ?

Yes , I a m . Wi t h r e g a r d t o p ol y graph , I am

a me mb e r o f th e Ame ri can P ol y g raph

v i c e - p r e s id en t o f the Cal i fornia

Ass ociati on o f P ol y gr aph Examiners .

I 'm a mem b e r o f t h e Ameri can

So c ie t y Fo r Te s ti ng a n d Mater ials , ASTM ,

whi ch h a s a co mmi t t e e d e di c a te d t o

p ol ygrap h issues .

I 'm a l so a ful l member o f t h e

Ame rican Ps y ch ol ogi c a l Associ ation , the

So ci ety f o r P s y c ho phy s i o l o g i c a l Researc h

-- te l l me wh e n you wa n t a sp e llin g -- a n d

th e Ame r ica n Psy ch o l o gy -Law S oci e ty , and

I 'm als o o n t h e - - I 'm on th e pan el o f

ex p e r t s f or th e Sup e ri or Cour t o f Los

An g eles , th e c ri mi nal division .

Pub l i ca t ions , have yo u p ubli s h e d?

I ' v e publi sh ed qui t e a fe w ar ti cl es a bo ut

p ol yg r a p h in a v a ri e ty of di f f e r e nt

pu b licati on s , and I h ave p ubli shed s o me

sc i e n tifi c r esear ch de a l i n g with p ol y gr a p h

ac c ura cy .

An d do yo u le c t u r e abo u t p o l y g r ap hs a nd
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Ass o ci at ion . I ' m a member an d a fo r me r
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3 2 0 ho u r s of tra in i n g .

And I -- as a mat t er of f act , I wa s

te a chi ng t h e p hy s i o l ogy p a rt o f t h e i r

c o u r se whil e I a t t e n d e d .

An d d id y ou do a n i ntern s hi p ?

Yes , I d i d .

An d where wa s that?

ps y chops ych o l ogy?

Ye s .

Te l l th e Cour t abou t you r le c turing .

Wel l , a t b o t h sch o o l s and pri v at e sem inars

o r o r g a n i z a t i o n a l se mi nar s , I ' m ta l k i ng

ab o u t t o pi c s inc lu d i n g p syc h o psych o l ogy o r

ps y ch ol ogy a s the y r e l ate to po ly g r a p h

te s ting .

Le t me g o t h r ough and tal k s ome more ab out

yo u r c re dentia l s .

You at t e n d e d wha t sc h o o l t o - - wh a t

p o l y graph s c h o o l?

Lo s Ange les I n s t itute of Pol y graph .

An d ho w l on g i s t hat , h ow man y h ours? Ca n

y o u te l l th e Co u rt a bo u t y our

ce r t i f ic a t i o n?

tr a ining ins tituti o n .
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Yeah . That sc h o o l wa s a t y pi c al p o l y gr a p h

I t wa s , I be lieve ,
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For ex a mp le , wh e n we ex p e r i e n c e a n

emo ti on l i ke happin ess o r dep r essi o n , what

ar e t h e ph y s i ol og i c a l co r re l ate s o f that

me n t al s t a t e .

Ph . D. in p s y ch opsy c h ol ogy .

Well , t he sp ecia liz ati on was i n tha t area ,

ye s .

Te l l the Co u r t , wh at is psych opsy chol ogy?

Psy c ho p sycho lo gy i s the stud y o f th e

r el atio n sh ip be t ween mental and p h ys i cal

ev e nts .

Th a t was an o r g a n iz atio n call ed Whale y 's

Pol ygr ap h i n wh ic h I d id a nu mbe r -- and I

c an ' t remem b er how ma ny polygraph

exami n a t i o ns that we r e review ed b y Ke n

Wha l e y .

An d are you a ce r t i f ie d p olygrapher?

Yes .

An d y o u ' ve b een in p r iv a t e pr a cti c e in

pol yg r a p hy?

I hav e .

An d for how lo n g ?

I ' v e bee n giv i n g p o l y g raph te sts s i n ce

19 7 6 .
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Ok a y . No w, yo u t a l ke d a bo u t yo u have a
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And fo r man y , man y year s

p s y ch oph y si o l ogist s have b e en d oi ng an

en o rmous a mount of r esearch in dive rse

ar e as t o f ind o u t h ow our bod y and o ur

mi n d int er a c t .

Re g a rding t h e p ol y g r aph , ho w doe s the

p o l y graph r e l ate t o psycho p sycho logy a nd

d o e s it b e c ome a valid indi ca t or of

t r u t h fuln es s ?

the most pr a c ti c a l app lic a tion of t h e

pr i n ciples of psych o ps y chol o g y .

Wha t we h a v e here i s a si t ua ti on in

whi ch a per s o n is say in g s ome t hi n g . We

r e s e ar ch ha s s ho wn tha t just by l o oking at

a p er son , or listening to t h a t p e rs o n ,

we ' r e a l l pr etty po or at de ter mining his

tr u thfulness o r d e c e pti on .

An d s o a bout 1 0 0 years ag o ,

act ua lly , it wa s 1915 , a p r o f e s s o r at

Har va rd Un i v e rs ity , a psyc hol og ist n am e d

Wi l lia m Marst on , asked himself a que stion ,

we l l, could we determ in e s ome b o d y' s

tr u t hfuln ess o r dec e pti on b y means o f s ome

ph y s iolog ica l measurem ent .
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And th a t wa s t he b eginn i ng o f

p o l y graph t e s ting . Hi s meth o d ol o g y was

obvio u s l y a l i t t le cr u d e , b u t it ' s

d e v e l oped over th e la s t 90 - so me ye a r s in t o

a ver y s ophi sticat e d t e ch nol o g y and

me t h od o l o g y .

Exp l ai n h ow it 's pr ogress e d a n d why i t ' s

s o p h isti cat e d and - -

Su r e . To un d erstan d h ow p ol y graph wo rks

an d ho w p ol y graph t es ting wor ks yo u ha ve

t o kn o w a li tt le ab out psych o l og y , and

st r ess , and t h r e a t , a nd how we r espond t o

t h r e a t .

When I was teac hin g p s y ch o l og y , o r

wh e n e v e r I wou ld t e a ch a psy ch 10 1 course ,

an d we talk e d ab out the i s s u e of stress

an d thre at , I gav e an ex a mp l e t hat alm ost

ev e r yb ody g i ves t o ge t t h i s ac ross .

Th i s i s a situatio n in which we

t a l k a b o ut a c a v e man walk in g along o ne

da y , and he wa l k s into a n o pen fi eld , an d

he s e e s a sa bre -t o oth tiger a co u p l e

h u n d red ya rds awa y fro m h i m.

An d he kn ows , boy , if he doe sn ' t do

s omething ri ght aw a y , the ti g er 's go ing t o
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h a v e him for lu nch .

S o wh at does he do? He has a

ch o i ce o f onl y tw o thi n g s he c a n do in

o rde r t o su r vive t h e s it u at io n . He ca n

or a ro ck , or some so r t o f a weapon to

fi g ht him , a n d hope that he 'l l succeed i n

th a t ; or h is o t h e r ch oice is r u n n i n g away .

So we call t hat th e f i g h t o r f l i g h t

ph e n om en on .

On c e h e realiz es that t h e r e ' s a

thr eat t o h im , a l o t o f physi ol ogical

ac t ivity begins , an d there 's g o o d reason

f o r this .

We can a l l r elate to t h i s on s ome

le v el in o u r daily live s . When s omeb od y

g o e s t o the g ym in th e mornin g t o work

o ut , or do whatev er ex e r c i s e y o u do , a

ty p ical r out ine f or so meo n e is spending

fi v e o r ten mi n u te s st r e t c h i ng and th en

sp e n ding an o ther f i v e o r ten o r 15 mi nutes

o n a treadmi ll o r exe rc i s e bi ke , and we

ca l l that t h e pr oc e ss o f warming up .

What we 're d oing is stretching o u r

mu s c l e s and s u p p l y i n g bl ood and o xygen
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fi g ht the ti g er . He can l ook for a stick ,
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th r ough out ou r bod y to a le v e l th at when

we ac t u a l ly ge t int o th e meat o f o u r

e x e r cise , th e heav y l i f t i n g a nd stuff ,

we ' re less l i k e l y t o hurt o u rs e l v e s .

We' re less l i k e l y t o pull mus cles o r

st r ain ligam ents o r bre a k thi ngs .

An d we kn ow fro m exp e r i en c e t hat i f

yo u do a he a vy work out a t the gym , o r go

in t o a sporting acti vit y with out warming

up , the lik elihoo d yo u are g o ing to injure

y o u r self is a lot hi gh er than if y o u ' r e

fu l ly warmed up .

Well , in th e si t u a t io n o f the

ca v eman and t h e tig er , he kn ows that he 's

go t a life-threatening situat ion to deal

wi t h . And he ' s g o i n g t o hav e t o exert

ma x imum phy s i cal f o r c e o r e l se h e 'll

pr o babl y di e .

In ord e r t o do that , n atu r e has

pr o gramm ed us alm os t wi t h a me cha nism t h a t

in a very st ressfu l s it u a t i o n where there

is a true t h re at to u s , t o o u r well -b e ing ,

na t ure supp l ies an inst a n t warm -up .

And t h a t ' s t h e a cti vat i on o f part

o f o u r nerv o us system called t h e auton omic
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ne r v ous sy st em ; a nd , actually , a

su b -syst em o f that c a l l e d th e sy mp a t h e t ic

n e r v ous s ys t em .

Th e s y mp a t h e t i c n er v ou s s y s tem se t s

o ff an i mmed ia te re a cti on o f a n u mb e r o f

ph y s iol ogica l and b i olog ic a l e v e n t s in ou r

b o d y in r e a ct i o n t o t hat thr e at t o en ab le

u s t o mo r e e ffect iv ely de al wit h it , while

at t h e s am e ti me n o t h u r t i n g o u r s e l v e s .

So t h at i f th e cave man p i c ks up a

ro c k and tri es t o hi t t h e tig er wi th it ,

h e ' s n ot g oing t o p ull a mu s c l e in h is

sh o ulder an d r e n der hi mse l f h e l ple s s .

If he t ri es t o run aw a y , i f he

tr i es th e f li g h t p a r t of f i g h t or f l ight ,

if h e t r i e s t o r u n aw a y , h e ' s n o t goin g t o

pu l l a th igh muscl e a n d be un able to run

an y faster and the tiger wi l l o v e r t a k e him

an d e a t him .

We l l , th is is an ol d , o l d e xamp le

th a t we hav e a l l gi v en in p sy c h 10 1

c l a s se s .

Marst on won d er ed o n e day ba c k i n

1 9 1 5 whether th is s a me fight o r f l i g h t

p h e n ome n on wo ul d o c cur in r e s p o n s e to a
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ph y sic a l -- to a me n t al t h r eat or

ps y chological threa t , and thu s li e

d e t e c t ion was b o r n , beca use f or his

expe r i me n t al variab l e , he said well , ho w

can I te ll wh a t a psyc hol o g ica l thr e a t is?

Wh a t h e said to hi mse lf final l y was

tha t , well , why d o we l i e? Wel l , we li e

t o p e o p l e t yp icall y becau se we 're

th r eatened b y what might happen if we were

t o t el l th e t r u t h . There are c o n s e q u e n ce s

s o met imes to tell i n g the t ru th , a n d

there fo r e , we li e .

He s aid , if - - i t would b e

in t ere sting to s ee , an d he had n o stake in

t his game , he wasn ' t starting a co mp a n y o r

a n yth i n g , h e said it wou ld ju st be

i n t e resti n g f r o m a s ci en tific p oint o f

vi e w to s ee i f p e o p l e h ad the s ame fight

or fl i g h t p hy s io logic a l r e s ponse t o a n

e motio n a l t hr eat o r a mental th r e a t as

th e y have t o a p hy si c al o n e .

His r esults fo r a s eri es o f

expe r i me n t s was pub lish ed in 19 1 7 i n the

J o urnal o f Exp erim e nta l Psy c ho logy , in

wh i c h e ve n wi t h his f a i r l y un s op histicat ed

OFFI CI AL COURT RE PORTER - C .A . T .



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2 0

2 1

2 2

~ 3

2 4

25

Q.

A .

145

me t h od o l o g y , he wa s able to r eport a 96

p e r c e nt ra te o f ac curacy , an d b e in g a b l e

t o t e l l wh o was lying and wh o was telling

th e truth .

Ou r me th od o l o g y n ow are wo r l d s , of

cou rse , a head o f his . We hav e h a d the

we h a v e 90 ye a r s ' worth o f practice , and

d e c a des a n d de c a des worth o f hi gh -l eve l

sci ent if ic r ese arch n ow to rely on , and to

p r o v i d e e v i de n c e of the r eal v a l i d i t y and

r e l i a bi l i t y o f p ol y g r a ph t e s t i n g .

Be f or e we get int o the re se arch , h ow i s

th e -- e xplain to the Co u r t wh a t the

p h y s i c a l pol ygr aph i s .

I k n ow Mr . Evans d id , bu t go

th r ough that , and wh y tha t apparat u s is a

va l id indicato r of t r u t h f u l n es s .

Bo t h o f the exa mi ners g av e a goo d

de s cr i ption o f the p olygr ap h instru ment ,

it s e lf .

We 'r e measuring respiration ,

br e athing , at t wo differen t sites on a

p e r s on ' s bod y . One is by the upper chest ,

t he thorax , a n d one is nea r the abdomen ,

an d we u s e two of these be c au s e dif fe re n t

OF F ICIAL COURT REPO RTER - C .A . T .



146

pe o p le h a v e dif fe rent p at t erns of

br e a thing . So me ar e abd omin a l bre a t he r s

pr e d omi nan t l y , an d so me b re athe i n th e ir

ch est . We d on ' t wa n t to mi s s i mpo rt ant

in f o rma ti o n so we u s e bot h ch an nels .

We meas ure t he sweat o n a per son 's

ha n d , on the pal m o r s urf ace o f his hand

by p u t t i n g t wo me t a l plates on h i s

f i n g ertips t o determin e h ow mu ch h e 's

sw e a ting at any g iven momen t du ring t h e

t e s t .

k i n d a p h ys i c ian uses t o mea s ure bloo d

pr e ssur e in h i s o ff ic e , a n d we 're lo oking

f o r what we c a l l t h e rela t ive blood

pr e ssure , we ' r e lo oking for change s or

inc reases i n b lood pressu re fro m ti me to

tim e i n the tes t .

Qu e stio n a r i s es , wh y d o we use

th e s e mea su r es a nd h ow do they r e l a t e to

t h e f ight o r f l ight phe no me non ?

When the s y mp a t h e t i c ne rvou s system

res pon ds , ki ck s in , when I sp oke about it

a f e w minut e s ago , a num ber of v e r y , very
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car dio .

And then , of cours e , we me a sur e the

We use cardiovas cular cuff , s a me
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mo s t diffi cult and co mp l i c a t ed o f all o f

But the r e a r e c h a n ge s i n - - there

ar e vascular changes we can measure

ad e quately b y means o f a card i o cuff . We

can certainly me a s u r e the amount o f sweat

o n a pers on 's palm an d c hange s in

re s pirati on .

If yo u ' d lik e , I c a n go in t o wh y

th e s e c h a n ges actuall y o cc u r .

Th a t was the next question I had .

imp ortant things happen insid e o u r body ;

ma n y that wo uldn 't be practi c al t o measure

du r ing a p o l ygraph ex a mi n a t i o n .

For ex a mp l e , d u r i n g t h e s ympath et i c

re a c tion , o u r diges t i ve system st ops o r

sl o ws down abruptly , which is why you hear

pe o ple wh o a r e und er g re a t st r ess have

ga s trointest inal pr oblems , th eir system

is n ' t simpl y worki n g ri ght .

Howe ver , f or a p olygraph examiner

to measure that he 'd have to use some

ri d i cul ousl y invas i ve technique , and

nob ody is e ver goin g to consider doing

th a t .
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t h e m.

When we hav e a figh t or flight

re s p onse o r a sympa thet i c ne r vous s yst em

r e a c ti on , wh a t happ e ns , a mo ng o t he r

th i n gs , is tha t we wan t - - we -- o u r b ody

wa n t s t o se n d i t s en e r gy t o the par t s o f

ou r b o d y t ha t are t h e mo st im p ort ant

r e l a ti v e to f i g h t o r f lig ht , r e l a t i v e to

th r eat - - t o t he th r eat o f th e moment , and

t o t a k e e ne r g y aw a y fro m par t s o f us t h a t

ar e n ot r el a t ed t o o u r sur vi v al in a

th r e a t situ a ti on , suc h as o u r dig esti v e

s y s t em .

So t hat we tal k ab out so me t h i n g

cal led the bloo d fl o w pattern . Blood

c ir c u l a te s i n o u r b o d y in o r d e r t o ca rr y

ox y g e n and s u p p l y o xy ge n t o a l l o f o u r

bi l l i o ns a n d b i l l i ons o f c ell s .

Oxygen is o ur bod y 's pr i mary s our c e

o f e n e r g y a n d f o o d o n a c e l lul a r l e vel .

So t h a t aut o matica l l y , t h e mu scl es o f o u r

ar ms , o u r u p p er arm , o u r sh ou ld er s , o ur

c h e st , and t he b ig muscle s in o u r b ack ,

th e l a t i ss imus d or s i , a s we ll a s o u r th igh

mu s c l e s , r e ce i v e an e no r mo u s ly , o r an
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un u sually l a r g e am ount o f bl o od s o the y

ca n have th e e n e r gy to do what they h a v e

to d o in fi g hting or runn ing a wa y , and

othe r p arts o f our b o dy , our s k i n , o u r

ma n y of our int ern al orga ns are deprived

of b l o o d ; e . g , oxygen , f or th at ve r y sh o rt

am o unt o f tim e i n whi ch the s y mpathetic

n e r v ou s syste m is being s ti mu la ted .

So we 're se eing this i ncrease in

bl o od press u re because so me arterie s are

con st ricting i n order to all ow o ther

a rt er ies to d i l a t e a n d ca rry more b lood to

wh e r e i t has to g o . Tha t 's a basic

e x p l anati on o f the ca r d io res p onse .

The GS R r e s p o n s e that t h e y spoke

ab o ut earl i er in th e day , the galvan ic

sk i n res pons e , the a mo u n t o f s we a t o n y our

h a n d , is re ally in t eresting , ac tua lly ,

fr o m an ev o l utionar y p oint o f v ie w .

Whe n o u r c a v em an was l o oking f or a

r o c k o r a tr ee bran c h t o use a s a weapo n ,

th e last thing h e wanted to d o if he found

on e a n d deci ded to s tand and f i g h t was t o

ta k e o n e swi pe at the tig er and have the

we a pon fly o u t of his h a nd .
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So what h app ens is , n a t u r e suppli es

us wi t h thi s marvel o us little mec hanism o f

swe ating in our palms , the type of sweat

gl a nds o n ou r pa lms b iolo g i c a l ly , and th e

pa l ms and sa l e s of o u r f e et a r e

s t r u ctura ll y differ en t from the sw eat

gl a n ds o n the rest of o u r b od y .

This i s call ed , in the textbo oks ,

em o ti onal swe a t i n g . I t do esn 't serve the

sam e purp os e as sw e a ting t o d issipate heat

or to c o ol u s down , o u r bodi e s , wh en it 's

re a l h ot out .

This serves to provide a functi on .

Whe n o u r ha n ds are a litt le moister , the y

de v e l op mor e f r i c tio n wi th wh a te v er we

hap p en t o b e holdin g at the t ime , so i t

ma k e s it mo r e l ikely that wh e n he t ake s

hi s f i r s t sw i p e at the tig er , h e ' l l h ave a

fi r mer grip , more f r ic t i o n b e tween h is

sk i n and th e o b j e c t h e ' s usin g as a

we a p on , and he won ' t l ose it .

His su rv iv al wi l l be mo re l i kely

wi t h a se c o n d b l ow , or a t hird b l ow , a n d

th e s a me i s k i n d of t r u e with t h e s ol es of

h is feet , b e cause we ha ve tha t same kind
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of s we a t gland o n our soles , i f he d e c i d e d

to r u n a way , we l l , we kn ow that th e -- our

ski n is more r e s i stant to b e i n g p u nctu red

o r t o r n i f i t 's sl i g htl y wet .

And as h e ' s runn in g a wa y i f he

doe sn ' t h a v e sh oe s , he mi ght r u n ov e r

twi gs , or litt le r o cks an d cut h ims e lf .

The pai n o r t h e blood los s cou ld

sl o w h im down a nd make h i m more

v ulner a b le .

An d so t h i s mec h an i s m is s o rt o f

exp la i ne d by o u r c o mmon k no wled g e , too , of

ba s eball , th e batter when he ste ps up to

th e plate and sp its o n hi s h a n ds to g et

th e m a littl e mo i s t , that 's s o the bat

d o e s n 't g o flyi n g into t h e g ran d s t a n d s

af t er he takes a s wi n g a t t he b al l . T h e

s am e -- it 's t he s a me exa ct f un cti on

cre ating that fricti on .

As far a s br eath in g , there a re

se v era l me a s u re s we l ook for whe n we

eva l u ate a res pi r a ti on ch a nnel o n a

pol yg r a ph , but c h anges i n o u r b r ea t h i n g

wh i c h a l l -- wh ic h all t ransl a t e i n t o

br e athing les s wh e n we are facing a threa t
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-- ex c u s e me - - a llows o u r e a r s to rece ive

mo r e inf orma tion fr om th e en v ir onm ent .

Ri g h t no w we ' r e all brea th in g in

h e r e an d wi t h we ' r e so u sed to it we

don 't r e a l i z e i t , bu t we 're h earing ou r

o wn b re a t hi ng . We have t h i s co n s tan t hu m

i n o u r h ea d s t h a t we have b e e n do i n g since

we we r e f i rst born , a nd s o we d on ' t

r e a l iz e i t . We only rea l ize it wh en we

s top b reath ing ; th e great acuity we n ow

ha v e when we 're not breat h ing , o r ta lk ing ,

or d o i n g anythi n g e lse .

It ' s th e s a me ph e n ome n on th a t if

you 're at home al on e a n d i t ' s 3 in t he

mor ning a n d yo u can 't sleep , and yo u g e t

u p , a n d yo u p i c k u p a book o r so me t h in g ,

and you 're the only o n e awake in th e

h o u s e , a nd the o n ly l ig ht o n in th e h ous e

is t h e room tha t you 're i n , and a l l of a

sudden yo u hea r s om e u n e x pe c t e d n o i s e fro m

the k itchen , another r oom in t h e ho use ,

th e f ir s t thin g you do , if you t h ink about

it , o r the n ex t t hing that happens , we all

sto p b re at h ing and tur n o u r ea r t o war ds

the so u r ce of t he s o u n d .
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We inst incti vely , or maybe we don 't

kn o w, bu t our in s t i n c t i s to s t o p

bre athin g as to not inte r fere wi t h all of

t he inf o r mati o n we get f r om t h at

un e x p e c te d sou n d so we can de termin e if

it ' s a thr e a t , or if it j u s t h a p pe n s to be

the c at kn ocki ng up a g a i n s t the garb age

c an .

Th e wo n derful thin g a b o u t th i s

fi g ht o r fl ig h t res p onse tha t in 20 07 we

a ll expe r ience any numbe r of ti mes a day

i s th at i t i s ab s o l u t e l y inv o luntar y . We

can 't control i t in any so rt o f sys tem a tic

wa y , it just ha p pens .

An d o v e r the l a s t 90 -s ome ye a r s

p ol y graph -- t he p o l y graph pr o f ess i on has

found a wa y to u s e this in a ve ry

sys te mat ic way i n orde r to d e t ermin e wh en

som ebody is tel ling the truth or not .

You ha d me n t i on ed bef or e th e mac h in e ,

its elf , me a s u r e s th ose re sponses an d t hen

a tra i ne d p o l ygrap h e r c an de t e rmin e t he

tru th ful ness?

Th a t 's corre c t .
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Q . Yo u talked abo ut th e re search . Have you
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I hav e .

format whi ch is now k n o wn as t h e Utah Zone

Nu mb er tw o , t h i s was b ack in the

An d we were -- we thoug h t it was

We want e d to

How we l l do we do wh e n we f oll ow

Numb er one , ho w accur ate was thi s ,

begin nin g to b eco me public ly av a i la ble

up o n l ibr a r y shel v e s and inf or mati on was

la t e ' 7 0 s, and b o o k s we re st a r ting to s h ow

tim e that we sho u ld h a v e som e e x p e r i me n t a l

ab o u t p ol y g r aph t est i ng t ec hniq ues .

e vi d e n ce t o de a l wi t h t h a t r e alit y , i f

s ub ject s .

th e Utah p r o c edure o n a lar g e nu mb e r o f

r e a ll y .

a c o u p le of things .

o f Co mp a r i s o n Test .

th a t l ast e d ro u g h ly t wo ye a rs to determi ne

y ou ' ve c ondu cted .

d e t e rm i ne , usi n g a spec i fi c kind of a tes t

And t el l the Co u rt abo ut yo u r own rese a rc h

do c t orate in Utah , I c o n d u c t e d a study

As pa rt of the requ i r em ents for my

p o l y g raph to d e te r mi ne truth f uln ess?

va l i dity o f t h a t pr o cedure using the

done r es ear c h , yo u rsel f , r eg a r ding th e1
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qu e sti o ns we re the b a s i s of t his t wo - y e a r

st u d y that b ecame my d o ct oral

di s s ertati o n . It was a lso p u b lish ed in

ab s tr act f o r m a n d pre se n t e d t o th e S oc i ety

pe o p le had - - if a pe rso n wh o is a bo u t t o

tak e a po lygr a p h test went t o a librar y or

or d ered a b o ok on his o wn a nd learned what

it wa s tha t we wer e do i n g by r eading all

ab o ut it , b e cause j u st - - it ' s n o t ro cket

sc i ence . Any reas on abl y inte llig ent

pe r s on c a n un d e r s tand t h i s .

So would tha t k n o wl e d ge hav e any

ef f e ct o n o u r rat e o f a ccurac y when we di d

te s ts both with guil ty and inn ocent

pe o ple .

And the n we we nt o ne st e p f u r t h e r

an d a s ke d th e e x p e r i me n t a l qu esti on or th e

r e s e ar ch qu e s ti on , wh at if a pe r so n who

th e n had al l o f th i s k no wl e d ge by reading

we r e t o find a pol y graph examiner who was

un s cr upulou s enough to be c o me h i s

c oc on s p i r at or and to t each him h ow t o be at

a p olygra p h t e s t , wo u l d t ha t a f fe c t ou r

a c c u ra c y .
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And so that was the st art . Th ose
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wh i ch we c an a n a lyze th e resu l ts with

f o r Ps ychoph ys i ologica l Researc h i n p e r s o n

at t h e i r annua l me e t i n g in , I believ e ,

1 9 7 9 , and th en the fu l l - b l o wn study , all

39 p a g e s o f it or s o , were pu blished in

t h e Jo urnal o f Po lyg raph , wh i c h is t he

sci entific j ou r n a l o f the Ame r i c a n

Po l y g r a p h Assoc iati on .

Yo u wan t me to

Te l l the Court about y our stu dy .

Th e s t u dy was a typi c al l a bo ra to r y s t u d y .

Le t me -- b e fore I tel l you about the

sp e c i fi c s of my r e s e ar c h , l et me t e ll you

ab o u t the tw o a reas o f re sear c h tha t

r e l a t e to p olygraph .

One is c a lled l a b o r a t o r y re se arc h ,

an d the o t he r maj or a r e a of r esearch is

kn o wn as f i eld res earch .

Lab o r a t ory rese a rc h i s do ne in a

l a b o r at or y , o r i t can be do ne in an office

o r wh e r e v e r .

It 's called l a b o r a t o ry becau se

t y p i cally the experimen ts are desig ned

un d er standard sci entific r e s e a r c h
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d e s i gn s . Th e y 'r e des i gne d i n a way in
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s t a nd a r d s t a tisti c a l tec h n i q u es , appl y

c on ce pt s li ke Null Hypo t h e s is a nd d r a w

c on clusi o ns s o that we c a n pr esent these

r e s ults t o t h e wor l d in th e s ame f orm as

do p h y s i c i st s , b i o l o gists , me t e r o l o g i s t s ,

o r a n y o t her sci en t i s t , and we ha v e a lo n g

re s ea rch hi s t o ry t h a t I 'l l tell y o u ab o u t

in a whil e .

Fiel d resear c h deals with the

res ults o f po l y g r a ph te s t s o f people wh o

ha v e been , o r are , un d e r inve s tigation f or

c ri me s and h a v e b e e n te s ted b y the p ol ic e

o r l a w e n for c e me n t p eo p le , or ev e n priva t e

exa mi ne rs .

The -- I us e t h e wor d c a r e f u l l y .

La b o r a t o r y re s e a r c h , the i s s u e s f or wh ich

pe o p le ar e be i n g tes ted a re c ontri v ed . We

de v e lop wha t we call mo ck c r i me sc enarios .

I n mo c k c r im e s c e na ri o s , a c r i me i s

e ss en t i a l ly d e s i g n e d b y th e r e se a rch t eam .

Th e p eo p l e who are - - wh o wil l b e g u i l ty

su b j e ct s a c t u ally ca r r y o ut t h is c ri me ,

an d I ' ll t e l l you a little bi t mo r e ab out

h o w this is a l l do n e , a n d th e n a t s ome

la t er ti me t hey ' re te s t e d o n wh et he r t h ey
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committed it o r not .

Inno cent people , inn oc ent subjects

in o u r lab or atory experiments , are simply

tol d t h a t a c r i me h as been c ommitt ed , yo u

di d n 't do i t , but y ou 're goin g to be

tes ted about it , an yway.

What we have in the la b orat ory is

the ability t o determine ground truth .

So me one , n o t the pe r s on givin g the

p o l y graph tes t , bu t so meo n e kn ows e x ac t l y

wh o the people who are guilty o f

com mitting th e crim e are , and wh o the

inn ocent pe ople are .

So a t the en d o f an ex p eriment we

can t a k e th e p olygr ap h e x a mi ne r ' s results

an d co mp a r e t h e m a gainst the g r o u n d truth

of wh i c h he wa s pre vi ously un aware , and

tha t 's how we genera te our a c curacy rates

in a high -q u ality la b orat ory st u d y .

In fie l d res ea rch , an d this is

im p ortant , an d I 'll co me b a ck t o th is

l at e r in my t e s t i mo ny , in f i eld r e search

we n e ve r re ally have gr ound truth .

A person wh o 's convict ed at a trial

o r wh o ' s a cq uitted at a trial , it co u l d be
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ar g ued nob o d y ever re a l ly kn o ws absolute l y

10 0 perce nt fo r s ure i f tha t p e r s o n is

act u al ly guilty or i n n o c e n t . It 's - ­

yo u ' re far more conv ersant in these issues

th a n I am , b u t ha vi n g li ved th ro u g h OJ

Si mpson in my b acky a r d , I sa y to pe ople

even now , th ere 's one p ers on who kn ows i f

h e ' s guilty . One pe rs on aliv e at least

wh o kn ow s if he did i t or not , and that 's

hi m .

We draw o ur c onclu sions based on

ot h er evide n c e , but we don 't h a v e ground

tr u th . We d idn 't wa t ch h im d o it .

Ho we v e r , f ie ld research takes all

of t h a t i n t o accoun t and looks for

va r iab il iti es , li k e was there a confe ssi on

o n t h e part o f th e d efendant? Was t here a

c onfe s s i o n o n the p a rt o f s ome on e else?

Wha t does the phys i c al e v i d en ce l o ok lik e ?

Ess en tial ly , if this p ers on was

con victed o r not con victed , d id i t make

se n s e?

And t h e n we 'll l o o k at his

p o l yg raph tes t and s e e if tha t ag reed o r

d i s agree d wi t h the ca s e outc ome and the
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ca s e e v i de n c e and a ll o f that .

I 'l l te l l y ou in advan ce , and I 'll

tell y ou in a li tt l e mor e d e ta il in a

wh i l e , tha t t h e re ' s a rea l conve rge nce on

a c c urac y r a t e s that a re f ound in the f ield

and t he lab ora to r y . Th e y ' r e about t h e

sam e wi th f ie l d rat e s b eing a l i t t l e

hi g h er .

My rese arc h was a mo c k cr ime

si t u ati on , a lab or a t or y s et ti ng , in whi ch

we se t up a s i t u a tio n in whi c h o u r

s ubjects , o r a t lea st t he g uilty on es ,

we r e t o g o to a di f f e r ent l o c ati on , stea l

a rin g o u t of a s ecre t a r y ' s d esk , a n d in a

cer ta i n a mo u n t of time co me back an d t a k e

a t es t o n whet h e r th e y stole the ring o r

n ot .

To gi ve you a little bit o f fee l

f o r this , they wo u l d co me in t o o u r we

we r e o n th e f i f t h f loo r o f a 12 - s to ry

build ing in the p sy chology depa rt men t at

th e Un iv er s ity o f Uta h .

And sub jects we re recruited f or

thi s study b y me a n s o f a clas sified

ad v ertisem e nt in a loc a l news p aper . All
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it s a i d i s : Subject wanted fo r a

ps y cho log ical e xp e r im en t a t t h e Univer sity

of Ut a h , and yo u 'l l be co mpensa ted at t h e

rat e o f $ 20 , I th i nk . I ma y be wro ng

ab o ut t he a mo u n t , b u t it wa s a minimal

am o unt .

When t h e y c a me in t he y wer e t old

t h a t t his wa s a pol ygrap h testi ng

exp er i me nt , an d t hey we re g iv en a s et of

in s truc ti ons .

If t h e y we r e g o ing to b e gui l ty of

th e theft , th ey wer e t old how to ca r ry i t

o u t .

Th e y we re als o t o l d i f they wer e

abl e to b eat the po lyg rap h test , i f t h e y

we r e ab le to prod u ce what we c a l l a

tr u thfu l o u tco me , in spite o f the f ac t

th a t they st ole th e r i ng , th e y would be

gi v en a b on u s , anoth er 5 0 per cent o f th e ir

o rig i n a l fee f o r pa rtic ipatin g in the

exp eri ment . We wanted to mot i vate them t o

tr y t o bea t us , wh i c h a ll guil t y p eo ple

are mo t i v a t e d , I th ink , i n real l i fe t o

tr y to beat t h e t e st , to try to l o ok

tru thful or i n nocent , as are all in no cent
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pe o p le wan t t o have a truthfu l ou tc om e .

So t hey wen t th ro u g h a p roce d u r e

t ha t we had t a p e - r eco r d e d and des crib ed t o

t h e m .

We l ef t them in a r oom with a tap e

re c order and a pad a n d pap er so they could

t a k e s ome n o tes .

The y were t ol d t o get o n the

e le va tor , g o up to t he 7th fl o or , when th e

do o r o p en ed th e y wo u ld see th e 7t h fl oor

se c r etary ' s o f f i c e .

And wh at th e y were t o do is make u p

som e s ort of an ex cu se t o g et her o u t o f

h e r o f f i c e . We di d t ha t t o ge t them mor e

e mo t io na l l y a n d i n t e l l e ctu all y i n v olv ed in

th e wh ol e si tuati on so it didn 't seem so

mu c h like a p a r lo u r g a me t o t hem .

So th e y did a l l spend t i me co mi n g

up wi t h s ome n ot s o go o d and s ome ver y

c re ative wa y s o f ge tting o u r se c ret a ry o u t

o f he r o f f ice .

Onc e she we n t they we r e t o l d th a t

s om ewhere o n her d e s k was an e n v e lo p e

c o n taining a ring , a n d th ey were t o take

th a t e nv e l ope o u t o f h er o f f i ce - - o u t of
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th e d r a we r o n c e th e y f ound it , concea l it

s om ewhere i n t h e i r clot h i n g , a n d l e a v e h er

of fi ce , wal k down t o the end o f the hall

an d wa l k d o wn the s ta i r s .

No w, th i s enge n de red mo r e

i n v o l v eme n t fo r t hem b e c ause th e y weren 't

t o l d wh er e o n he r desk t he ri ng wa s , a nd

as I recall t h e r e wer e five o r seven

dr a wers , tw o o r th r ee o n the s i d e and one

in t h e mid d l e , s o som e o f the m wen t

th r ough all o f the draw ers b e f ore t h ey

l o c a t e d t h e r ing .

They we re t o ld to l eav e in a mann er

th a t was di fferent f ro m the wa y th ey got

up t he r e a n d t o re p or t b ac k t o us .

Now , we had two gr oups o f -- we had

thr ee ex perime n ta l groups . We ha d wh at we

call th e stan d a r d gro u p , mad e u p of 50

pe r c ent o f th e sub j e cts in th e standard

gr o up actual ly st ol e th e r ing , the y wer e

o ur g u i l t y su b jec t s , and th e o t h e r 50

per cent we r e not , they d i d n 't s tea l th e

ri n g . Th e y we r e our in n o c ent s u bjec t s an d

we h ad an equ a l num b e r o f ea c h .

Now , we had a se cond e x per imental
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g r o u p we cal l e d the in fo r ma t i o n gr oup .

Th i s was t o r e p l i cat e the gr o up of pe op le

i n t h e c o mmuni ty wh o mi g ht g o t o th e

li b rary and re a d up o n this , a n d co me t o

th e ir test wi t h real informat i on a bo u t

po l y graph tec h n i q ues , what we wer e d oing

an d all o f t h a t . And we want ed t o kn ow

how mu ch thi s would a f fec t o ur a ccuracy .

So the s e pe op l e wen t t h r ou gh th e

s a me pr oc edu res the g u i l t y o ne s went

th r ough , e x a c tly th e same mock crime

sc e n ar io , a n d the inn ocent on es were just

t o l d , we l l , a theft h a s b ee n c o mmi t t e d ,

you won 't k n ow an y t h ing a bo u t it .

Bu t a f t e r a ce r t a i n p e riod o f time ,

an d I be li e v e it was 15 o r 2 0 minut es that

we ga v e th em to either commit the crime o r

ju s t g o awa y and c om e back f o r the

i nn oce n t p e o ple , th e y were gi ven a lmost a

pr i me r in p oly g ra p h t e s t i n g t h at I had

de v el o p e d f o r th em i n v e ry pl a i n a nd

un d e rstand a b l e lang uage .

It wa s a sh o r t co u r s e in what a

p o l ygraph t e st is , what we me asur e on th e

p o l y graph p h y si ol ogi cal l y , wh y it wor ks ,

OFFI CI AL COURT REPORTER - C . A . T .



1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

15

1 6

17

18

19

2 0

2 1

2 2

l 3

2 4

2 5

1 65

wh a t kind o f q ue st i on s t h e exami ner is

g oi n g to a sk y o u .

At that tim e co mp a r i son q ues t io ns

we r e c a l le d co n t rol q ue stio n s , a nd I ' ll

tel l you a lit tle bit more ab out those i n

a l itt le while , i n t h e p a r l a n c e of t h e

t i me , we said r e l e v a n t que sti on s are going

t o be abou t t h e i s sue at hand , t he reas o n

you 'r e b e ing t e s ted . I f it ' s a t hef t ,

th e y ' ll be abo u t wh a t was s tolen .

And then we g a v e the m so me exa mples

of wh a t c ontr ol ques t ions wo u l d be , a n d

told the m in no un c e r t ain te r ms that

p e o p l e wh o are ca lled dece p tive ; e . g ,

g ui lty o n a po l yg raph tes t , are tho se

wh o s e physi ol og ic al respo n ses a re g rea ter

to t h e relev ant que s ti ons .

Pe ople wh o s e p h y s i o l o g i c a l

r e s p o ns es are r el a t i v e l y g reater to th e

con tro l qu e s t i on s are t ho se who passe d th e

test wh o were calle d truthful o r innocent .

They kne w all o f that . They had

examp les o f the tra cings , things -- what a

pneu mo - t racing wo u ld look l ike , or a GSR

t ra ci ng wo ul d l o ok like . We gave t hem
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ve r y n i c e info r ma t ion .

And th e n the r e was a s ecti on i n

th i s prim e r a b o u t co u n te r me a su r e s . We

he a rd co unt erme as ur es men t i o n e d a couple

of t i me s this mo r n i n g .

We gav e the m the na mes and

t e c hn iques of v i r t ual l y ever y kn own

c o u ntermeas u re tha t an y b o dy h ad ever

r e p o r t e d u sin g or e v e n tho ught about

u s i ng , h ow t o do it a n d when to do it .

Obvi o usly , the ti me t o use a

co u ntermeas u r e , if t h e y ' r e go ing to wo r k ,

is d u r i n g the c ont r ol questi on wh i le it 's

b e i n g asked , o r j u s t a s y o u a n s we r i t .

Yo u wa n t t o us e thes e co nt ro l

th e se counte r me as ur es t o ma k e y o u r

re s p on ses a rt i f iciall y large t o the

co n t r o l ques tio ns , so tha t a n e x a mi ne r

lo o king at t he chart woul d sa y wow , he 's

t e l li ng th e tr u t h beca u se l o o k at thes e

b i g r e s po n ses t o t he co n t rols .

So we gave h im o r h e r a l l o f that

in f o rmation , a nd i t was p r esented rather

wel l .

Afte r d irectl y ha vi ng s p e n t as mu c h
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t im e with t h a t inf orm ati on a s th ey chose ,

the y told our floor secre ta ry t hey we r e

don e , and then sh e esco r t e d t h em to th e

lab orato ry where I wo u ld conduct the ir

po l ygraph t ests .

No w, we h ad ye t a t h i r d

exp er i men tal gro up , and that was what we

c al le d o u r info r mati o n p l us p r a ct i c e

group .

This was to co v e r t h e person who

wo u l d have a l l of the i n for matio n in t he

- - i n the co mmu n i t y who wo u l d go t o the

tr oub le o f r e a d i n g up o n i t , b u t th e -­

t h e n t h is perso n wh o wa s s o inte nt o n

be a ti ng hi s polygraph exam that he wo u l d

go t o t he tr o u b le of fi nd i ng , loca t i n g a

p ol ygraph e xaminer , qualified examiner who

wa s so unscrupulous that h e would i mpa rt

h i s kno wledge to this st ranger in o rder to

hel p him beat the p olygr a ph t e s t . We call

t h a t in f orm a ti on p l u s practic e .

Thes e subjec ts , both g uilty and

inn o cent , after ha v ing spent a l l of the

ti me they wan te d wi t h the ma t eria l s tha t I

ha d p repa red , t h e primer , as I c alled it
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be f ore , t he y we re th e n s ho wn to ye t

an o t h e r r oom i n wh i c h a no t h e r o ne o f ou r

g r a dua t e stu de n t s name d J oh n Ki r c h e r

pl a y ed t he pa r t o f an unscru p ul ou s

p o l y graph e x am i n er .

We h a d pre p a r e d a t e s t wit h

q u e s ti ons th at wer e s i mi l a r t o , b u t no t

ex a ctly th e sa me , as t he on es that I wa s

g o i ng t o us e o n - - whe n I t es ted the m,

be c ause in r eal lif e , a c o n fed e r a t e li k e

I 'm describing would n o t kn ow ex ac t l y what

qu e s ti ons I wo u l d ask .

But th e y wou ld b e sim i lar in

na t ure , sam e ba ll pa r k , a th e f t i s a thef t

is a t h eft .

S o J o h n woul d d i s c u s s polyg r a p h

is s u es wit h th a t p e r s on , answ er any o f hi s

qu e stions t h a t he mi ght ha ve g o t fr om

r e a ding t h e ma t e r ia ls , a n d th e n Jo h n wo uld

ho o k hi m up to a p o l y graph an d run a

p o l y graph t e st o n him . He ' d r u n what we

ca l l o n e ch a rt , o ne ti me thr o ugh t h e

q u e s ti on seque n c e .

At t hat p o i n t Joh n wo u ld -- we we r e

s t i l l u s i n g a n a l o g i n s t r ume n t s , th e o ne s

OF FICI AL COURT REPOR TER - C .A . T .



1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

1 6

17

1 8

19

20

2 1

2 2

~ 3

2 4

2 5

1 69

wi t h th e p en s and th e i n k an d a l l , he 'd

rip the chart o f f , an d they 'd sit d own an d

exami ne i t q u est io n , by ques t i on , b y

qu e s ti on , an d if J o h n s a w ni c e b i g

re s p o ns e s t o t he c o n tr o l ques ti on s , he 'd

as k , well , a re y ou d oing an yt hing ? An d

th e p e r so n wo u l d s a y ye s o r n o . And wha t

ar e you d oing? And t hey ' d di scuss it an d

J o h n wo ul d g i v e t hem v e r y s o p h ist i cat ed

feed b ac k o n ho w t o use c o u n te r me a s u r es

ef f e c ti v e ly , ho w t h e y we r e d oin g s o f a r .

Aft er t h a t d i s cussi on he r a n a

se c o nd ch art o n t h e m, same q u esti o ns , t o

re i nfor ce th e pract i c e . And t h e n the y

r e v i ewed t hat se c on d c h a r t , t o o .

Aft er t ha t s ess io n wa s do ne , t hose

s u b j ects , b o th g ui l t y a nd i n n o c e nt , wer e

imm ediatel y t a k e n t o t h e lab or at or y wher e

I di d their p o l yg raph tes t .

Now , i t ' s im p o rtant t o k no w th at I

n e v er k n e w wh o I wa s t e s t i n g . I neve r

kn e w wheth e r t he p e r s o n wa s g u i lty or

in n o cent o f t h e th e f t , an d I d i d n ' t k no w

wh i c h o f the three c on d i t io n s the y were

i n .
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a r b itraril y b y our de p a r t me n t secretary o r

de c ision bef or e we started the experiment .

Sh e had a list of wh o was goi ng t o be wh o

and locked it in a d r a we r and nobody

i n v o l ved wi t h th e actu a l expe riment ever

saw it until the la st s u b j e c t was tested

an d my de cisi on was rendered .

sci entifi c va l i d i ty , n ot to kn ow?

Yes , yes .

Ex p l ain .

An y s c i e n t i st in a s i t u at i o n like this h as

t o be blinde d t o th e conditi on o f his

sub ject so h e 's not influenc ed by exte rnal

fa c t ors .

If I k n e w s omebody cam e in and was

in th e i nf or mati on pl u s practi ce gr oup an d

I kne w that fo r a f a ct , I mig ht b e a

li t tle more c a r e f u l and give h i m more t i me

an d c o n s i d e ra t io n than I would gi ve

s ome b od y i n a no t h e r g ro u p bec ause that

mi g ht let my o wn feelings and emotions

i nt o t he pr o cess .

th os e d e c i s io ns were made

Is that of some

She made tha t

Tha t

Let me stop you there .

our fl oo r se cretar y .
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r e s u l t s of yo u r qu e s ti o n s rega r d in g th e

ac c ur acy o f t h e p o l y g r aph th at y ou

co n duc ted?

g r o up , whic h had n o in fo r ma ti on , n o

pr a c ti c e , t h ey jus t eit he r co mmit te d or

di d n ' t co mmit the c rime a n d the n we r e

sh o wn t o me to ta k e a p o l yg r a p h test , wh e n

I made a d e c i s i on of t r u th f ulne s s or

de c eptive , I was c or r e ct 9 5 .5 pe rce n t of

th e time .

We want it t o be t otal l y obj e c t i ve ,

t ot ally i mpart ial , a n d have n o real

i n t e llect ual i n volve men t o f t he

re s ea rc h e r , s o that t he re s u lts a r e wha t

th e re s u lts a r e a nd c a n ' t be a s s a i l e d .

It wa sn 't u n t i l the en d o f a l l th at

th a t we ma t c h ed the n my o u t c o me s , t h e

p e o ple I c a l l t ruth ful and d e c eptive , with

th e re a l gr ou n d tr u t h o f wh o wa s r eall y

t ru thf u l an d dec ep t i v e a nd c a me t o o u r

c o n clu s io ns abo u t p ol yg rap h a cc u r acy .

Now , would y o u like t o kn ow what

t h o s e wer e ?

Th a t was my n e xt qu e s ti on . Wh at were th e

Our f irst gr oup , the standardSur e .
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My only mist a k e in tha t standard

con s i s t en t wi t h o ther r esearch up until

th a t t ime .

Es s e n tia l l y , my s t an dar d gr oup wa s

a r e p l i c a t io n o f s ome previous experiment s

wh i ch d id -- I did -- I foll o wed the same

pr o cedures th a t th e y rep orted , and g ot

v irt u a l ly t h e s ame acc ur a c y r ate as what

t he y did .

We the n did t he statis tica l

Th e p o i n t -- the 4 . 5 e r r or wa s wh a t

we c a l l a f a lse p o s i tive .

Wha t is that?

A f a l s e p os itive is whe n we ca l l a person

wh e n a p erson is te l l i n g th e truth but

we mi s t a k e n ly sa y t hat h e 's d e c eptiv e , a

f a l s e p os i t i v e .

In t he same way , it 's bo r ro we d from

me d i cal termin olog y wh e n , God forbid , if

you have som e diseas e an d t h e t e s t co mes

ba c k positi v e that sa y s y o u h ave it , but

i f t h e tes t i s wr on g , t h a t ' s a false

gr o up was a false p ositi ve . No l ia r beat

We b orr o we d that t ermin ol ogy .

An d by t he way , th at wasth e t e s t .

p o s i ti ve .
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a n a l ys is of th e i nf orm at ion gro up to fi n d

out i f so meb ody we n t to t he li br ary , read

u p , they h a v e an y advan tage . I n th a t

gr o up we got -- the acc u r acy rate was

exa ct ly t he s a me , 95 .5 pe rcent . Th e one

mi s t ak e was ano t he r f al se p os i ti v e .

An d th a t k in d of , by the wa y ,

follo we d the r es ea r c h up u ntil th at point ,

exi sti ng research that wh en we mak e a

mi stake we a re mo r e likely t o make a false

pos it ive than a false neg ativ e mis t ake .

People a re n ot v ery like ly to b eat

t h e p o l ygr a p h t e st , b u t we s o me tim es ma k e

mi s t a kes i n t he op pos i te dir e c ti on whic h

i s u n f o r t u n a t e .

Th e in for mati o n plu s pra ct ic e group

d ata s t at is tic s we r e a b it d if fe ren t a n d

n o t q u i t e a s g o od .

Wh e n we l o o k e d at t h o s e th e ove rall

ac c uracy rat e of the info r mation practice

gr o up wa s 71 percent . And th e error s were

e qua l l y spli t , fals e nega t ives and false

p o s i ti v e s , wh ich told us a couple of

t hing s .

Fir s t o f all , th a t if yo u ' re

OF F IC IA L COURT RE POR TER - C .A .T .



1

2

3

4

5

6

7

8

9

10

11

1 2

1 3

14

15

1 6

17

18

1 9

2 0

2 1

22

L3

2 4

2 5

1 7 4

in n o cent , th e worst t h i n g y ou c a n do is to

l e a rn a l ot a b o u t p olygr a p h t esting

be c ause -- ex c u s e me -- b ecau se y ou raise

y o u r l ik e l i h o o d of be i n g an e xaminer

e r r or .

S o we try - - I t ry t o di scou r a g e

i n n o c e n t pe o p le fr om kn owing a ny t h i n g

a b o ut p ol y g r a ph testing .

Th e gui l ty p e op le ar e our error

rat e wa s thr ee tim es as h igh in the guil t y

gr oup as i t wa s with out t his a d d i t i o n a l

pr a ctice .

An d thi s co nce r n e d me to s ome

ex t ent at t he t i me , a n d I can remember a

con ve r sat ion I h a d wi t h o n e of my

c ommit tee membe rs . Hi s name wa s Lionel

Fr a nkel , a nd he wa s a s eni or l a w profess or

a t t h e Univ ers i t y of Utah L a w Sch ool .

And I went i nt o his of f i c e o n e day

t o sho w him t h e resu lts b e fo re I wrote my

di s se rtat i on , and I wa s reall y s ort of

d own a nd out abou t t h e whol e t h i n g , and h e

l o o k e d at me and he s a i d , " No , n o , n o .

Yo u don 't r e al ize wh a t t h i s i s . "

Wh at -- h e s aid , " Wh a t yo u did was
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d e s ign str on g and opt i ma l c on diti ons fo r

a n y k ind o f a r e su l t . "

He sa id , " I n r eal lif e , a person

wou l dn 't g et mat eri al written as well as

our writte n ma t e r ial wa s . In r eal life

o ur -- o u r e xa miner wou ld not be as

kn o wledgeabl e ab o ut p sy c h o lo gy and

ph y siology an d p ol y g raph test ing as ou r

confe d e r ate wa s . And i n r eal life th e re

wou l d b e a t i me s pa n between t h a t prac ti ce

an d the tim e he a c t u a lly t o o k h i s

p o l y gr a p h t est . He wouldn 't go next do or ,

lit erally n e xt door , t o take h i s rea l

p ol ygraph te st , s o t he r e wo u l d be a peri od

of ti me i n wh i c h wh a t h e lear n ed f ro m the

confe d e r a te would dec ay a li t t le ~ as i n

al l things when we le a r n -- when we ' r e

e xp osed t o s ometh in g f or t he fir st time . "

He s a id , " Wi t h th ose ex t r e me l y

o p ti ma l c on diti ons , yo u were st ill r ight

71 perce n t of t h e time ; more th a n seve n

t ime s o u t of ten th e y d i d n ' t be a t yo u . "

And he s a i d , " Th e rea l i t y is , it i s

so u n l i k e l y t h a t a pr ofes s ional exa miner

wo u ld risk h is l i velihoo d and actuall y
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a p erson wh o is l y i n g to t h e e x a mi n e r but

sor t of open himself up to pr osecution of

one sort or another , it 's unlikely that 's

Essentiall y ,

But even in that

Stati s tically ,

A false nega tive is

No liar , no guilt y person ,ne g atives .

yo u r test and the r esearch in g e n e r a l

reg arding a liar beating the t e s t ?

In my resea r ch , in th e first t wo groups ,

in t h e information o n l y gro up and in the

st a ndard gr oup we had zero pe r cent false

pr o duces a tr u t h f u l o u t c o me .

som ebody wh o b eats the test .

And what is t h e percentage , a t least in

You got it backwards .

even in that s it uation , 7 1 percent is

signif icantl y be tter than chance .

Let me ask yo u just to make sure , false

ne g ative and false p ositive .

A fa lse negative means a person is

tru thful with you they corne up deceptive

on a polygr aph?

unl ikely set of cir cumstances , " Dr .

Fr a n kel sai d , " Yo u ' r e still much , much

bet ter than they ar e , " and , frankly ,

sta tistical l y we wer e .

going to h a p p en , anyway .
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par ticular dissertati on , has t h a t -- that

wa s p u b l i s hed?

Ye a h .

Is i t c i ted b y ot he r r esearch er s?

ma t t er o f fa ct , it ' s c i t e d i n an article

a p p ea r i n g th a t wil l co me o u t th i s y e a r in

t he Jo u r n a l o f th e Br i t i s h Ps y chol ogical

S o c i e t y .

So t h e y c i t e y o ur r ese a r c h b a ck t o ' 7 9 ?

Yes .

Tal k about re p l i c a tio n in rel ation t o th e

s ci entifi c me t ho d .

b e a t the te s t .

In the liter ature at la r g e , the

f a l s e n eg a t i v e - - t h e fa l s e n egati ve rat e

is v e r y , v er y l ow a c r os s the bo a r d .

It t en d s to b e , if you look at mos t

- - a l l of th e resear ch c ombin ed , it 's

pr o b ably in t h e a re a o f t h r e e t o f our

p er c ent , bu t no lar g er than that .

Th e fa l s e p o siti v e rat e is at lea s t

tw i c e that , a li ttl e more .

bu t many , ma ny time s it 's cit ed . As a

Now , t h e r e se a rc h you d i d in this

I ' v e lo s t coun t o f h ow man y times ,

Ok a y .

Yea h .
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an o ther r e s e ar ch t e am at an o t h er

i n s t it u t i o n to do exactl y wh a t t h a t firs t

te a m did .

If they g e t the same re s ult s , or

ve r y simi la r r esul t s t o the f irst resear ch

Repl i c a t io n is v er y imp ortant in s cien ce.

We wa n t t o b e sure t h a t - - an d an y on e

pe r s o n o r r esearch team c an d o a piece of

r esea r c h a n d i t can b e h one st r e se a r c h

wi t h n o p er s onal in v ol veme nt in the

o ut co me .

How e v er , an omali es ha p p en an d

ver y pl ott in g and s lo w becaus e it 's

t horo u g h .

Any sc i e n t i st d oing re s ear ch in an y

ph e n omen o n ca n do an e xper ime nt , ha v e that

e x pe r i me n t publish ed where th e world at

lar g e migh t s a y , wh oa , this i s gr eat , new

in f o rmati o n about what e ver i t happens to

be , o t he r sc i e n t i sts ; a n d , pa rt icularly ,

those i nv ol v e d in that re se a rc h a r ea , o r

th a t kn ow l e d ge bas e , wil l say , o kay , we 'r e

g o i ng t o j u s t s it bac k and wa i t for a

We ' r e goi n g t o wait f o r

S cie nce i s

r e p licat ion .

eve rybody 's a wa r e o f tha t .
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s a me .

Le t 's t alk a b o u t r e p li cati on in r elat i on

t o t h e p o l y graph r e s ear ch .

te am , t he n we ' l l sa y , ah -ha , we ha v e

r e p l ica t ed t ha t r ese a rc h in all o f i ts

Th ey f ou n d the same t h i n g t o b e

My study in p a rtic ul a r wa s aOk a y .

As a matter o f fact , the stud y th at

I me n t io n ed t h a t wi ll b e c omi ng o u t th is

ye a r is , in f a c t , a replicati on o f my

res ea rc h o f the la t e ' 7 0 s sh o wing

vi r tu al ly t he sa me re s u l t s in that

kn o wl edge of -- I 'l l t ell y o u , th e

st i mul ati o n fo r t hat e xperime n t , th e re i s

a l o t o f s o phisticat ed inf o r mati on on t he

In t ernet n owada ys ava i la b l e t o vi rtuall y

an y o ne wit h a n Int er n et c o n nect ion .

as p e cts .

tru e .

re p l i cati on o f s ome p re v io u s s t u d i e s t h a t

ha d been d on e and ser v e a s th e basi s f or

st u dies t h at re p l ic ate d my re s ear ch .

In a l l o f t h ose c a s e s t h e results

h a v e be en f airl y s i mi l a r o r e xac tly the

Now we bel ieve .

With out that r e pl i c a t i o n i n th e

s c i entific wo r l d , r e s earch is mean ingl ess .
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Th e mo s t co mp le t e sour c e of

in f o rmati on i s on a We b site k no wn as

a nt ipolygraph . org .

th e Ne th e rla n d s .

And i n it th e o wn e r o f that Web

si t e 's n am e i s Ge or g e Maschke . He has

pr o v i d ed a s o p h i s ti c ate d a n d a c c u r a t e

a c c o u n t of what g o e s o n in a po l y g r a p h

te s t , essen ti all y wh at I di d i n my

re s e ar ch , b u t his is s o th o ro ugh and

c ompl et e it ' s ju s t b re a t h t a k in g h ow g o o d

an d h o w a c c u r a te th e inf ormat i on i s .

And the p ol y graph co mmuni t y has

b e e n a li tt l e co nc erne d ab out t hi s f or

s om e years n o w .

Well , a r e s e a r c h er wh o ' s b e en ve r y

p r o lific in t h e p o l y g r a ph a r e a , Cha rles

Ho n t s , Dr . Hon t s , d ow n lo a de d t h e

i n f o rmati o n o n anti p o l y graph . o r g . I t 's

a v ailable f or downl o ad f or an yb o d y .

Mat t er of f a c t , Mas ch k e a sk s

p e o p l e , s ug g es t s th e y do d o wn l oad it f or

f r e e .

Wha t Dr . Hon ts d id wa s r ep l i c a t e my

re s e arc h , but i n st e a d of the materials
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pe o ple wh o had n ot re a d that information

go v ern ment , a s far as federal government ,

c ir c u mst ance s , and h ow - - do yo u know

the se people , that s ort o f thing?

th a t we g ave t h e m, we gave -- he gave them

th e ma t er i a l f ro m George Ma sch ke 's We b

sit e , the o ne ever y b ody in the world has

a c c e ss to i mme d ia tely , and f o u n d that i t

did no t lead to o n e guil ty person beating

It ' s

Gu ilty

I d o n ' t kno w.

Th e a c c u r a c y rate s o f

Who 's usin g it , und er what

It 's used ext ensive ly , all level s o f

t he po ly graph t e st .

Yes .

an d p eo p le who h ad were i d e n t i c a l .

pe o ple .

S inga po r e , but i t ' s

n o t c omp l e t e d yet .

So yo u ' r e sa yi ng in t h e sc ien tific

I kn o w tha t t h e r e is ano the r

rep li cation o n g o i n g o f my stuff in

Sta tes .

c ommunity , ge n e r a l ly the results are the

sam e as yours d o i n g re p licati ons o f the

sam e t ype of t e st y ou did ?

Correc t .

Tal k about t he pre v al ence , if you could ,

of t h e u se o f the p olygraph in the United
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Th e y ' r e v er y serious

an d , fran kl y , all o v er the wo r ld there are

pr i vate p oly graph e xa mi ners l i k e me wh o

So we cangi v e te sts o n a regular bas is .

of $ 5 0 mi l l i o n .

ab o ut it .

In a d diti on , a l lo v e r t h e countr y

-- I can easily say t ho u s a n d s o f tests a

d a y thr ough o ut the co u nt r y .

Re g arding t he p o l y gr aph withi n the

s c i ent ifi c o r t h e p s ychologic al co mmunit y ,

th e relevant co mmunity , can y ou speak as

to wh e t h e r it 's gen er ally acc epted?

th e Departm en t o f Defense i s a ma j or user,

th e FBI , the CIA , t he NSA , the DEA , the

Se c ret Se rvice , all b ra nc he s o f t he

mi l ita ry f or ces , al l o f t hese have ong oing

p o l ygraph te s t i n g prog r a ms , l aw

e n f orcement a g e nc ies f or t he s t a t e , and

ci t ies , l oc a l law e nf orce me nt use

p o l yg raph s d a i ly for a va ri e ty of reas o n s ,

th o usa nds an d t h o u s a n d s a day .

I wa s tol d by a scientist from the

De p artmen t o f Defense that hi s estimate i s

th a t the an nual bu d g ets for f e d eral

pol yg r a p h t e stin g is i n th e n e ighb or h o od
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mi d -' 8 0s , there wa s a surv e y do n e by t he

So Gallup went t o the So c i e t y for

Ps y chology -phys io logica l Re sea rc h b ec a use

i t wa s made u p of Ph .D .s and MDs whose

spe cialty wa s p sych ophys io log y .

What t h e y f ound in , I b e l i e v e 1983 ,

gi v e or t a k e a ye ar , wa s t ha t scientists

in th a t socie t y wh o kn e w s ome thing ab ou t

t h e polygraph resear ch who co nsidered

t hems e lves t o b e i n f o rm e d , 83 p er c ent of

s o c i e t y for psycho phys io lo g ica l res earc h .

It ' s been a po int o f so me d is cussion over

the years a s to , d o es the sci entific

c ommunit y a ccep t polygr a p h a s a n acc ur ate

t e c h n iqu e , as a valid tech n ique .

Well , c le a r ly t he r e are s ome

s c i e nt is t s whos e opinions ab o ut this a re

not pa r ticul arly relevant , li ke bo t anists ,

o r z o o l o g i s t s woul d be q u al i fie d to say

tha t , althou gh they have s c i e n t i fi c

crede n t ia ls , t h ey d on ' t have the right

k in d .

We hav e several sources of

They s u r v e y e d the

Starting in the

Ye s , it is .

Gallu p Organi z a t ion .

ev i dence f or th is .
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th e m sai d yea h , p o l y graph wor k s . It 's a

vi a b le and va l i d te c h n i q u e f o r

di s cr imi n at ing be tw e en t r u t h a n d

de c ept i o n .

Some te n yea rs l a ter tha t s u rvey

wa s repl i c a t e d b y a woma n nam e d Su s a n

Ama t o a s he r Ma s te r 's the s i s p r o j e c t , a nd

t h e results we r e vir tually th e sam e .

Th o s e s c i en t i sts wh o we r e mem b er s o f SPR

a n d c o n s i d er th e msel ve s t o be high ly

i n f o rm ed ab o ut th e s c ie n t i f i c liter a ture ,

s o me 83 p er c e nt , a gai n , s a i d y e a h , we ha ve

g o t a g o od t echniqu e here , a te c hn i q ue

t h a t we ca n re ly on t o di s cri min a t e

be t ween t r u th a n d d ece pt i o n .

I n 200 3 t h e gov e r n me n t c ommi s s ioned

a re po r t o r a s tu d y b y -- fr om t h e

Na t i ona l Ac a demy o f S ci ences .

When - - n ow , th i s was a more

d i v er s e gro u p o f scie n tis t s , and , fra n kl y ,

it wa s a p r e tt y distingui s hed p a n el o f

p e o p le .

As a ma t te r o f fact , I br o ug ht with

me a l l o f t h eir nam e s a n d b i o s , if t h a t is

of a n y inter est t o yo u , bu t they ca me from
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a wide variety of disciplin es ; statistics ,

bi ome trics , psychol o gy , sociol ogy , some o f

th e physical sc ienc es , a s well , I believe ,

an d no ne of t h e s e p e opl e h ad any pr ior

kn owled ge of polyg raph te st ing . They

didn 't know much ab out the polygraph

re s ea rch , but t h e y were given the miss ion

of c o mi n g thro ugh t he existin g scientific

res ea rch on po lygraph acc u rac y , which we

c all v a l i dity , a nd co ming up wi th so me

conc l u s io ns .

Th e i r conclusions were th at when we

gi v e a s p e c i f i c iss ue test , like the

gen era l catego ry that Mr . Sharma wa s

giv en , the laboratory r e s e ar c h they said

has a n a v e r a g e accuracy of 86 perce nt and

th e f ie l d resea rch has a n avera ge acc u racy

o f 89 per cent .

I was impressed with h ow strong

th e se numbers were f r om a g r oup of people

wh o , I a s s u me , mi g h t h ave h a d a l ittle

negativ e bias to ward polyg raph when they

went i n to this , because th i s who le st u d y

wa s sp u r red o n by a gro up of d isg ru nt led

s ci entists a t one of o u r nati onal
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186

la b oratorie s ab out th e wh ole is sue o f

te s ting them ; nevert heless , t his group of ,

we c a n only c o n s i de r them ult imately to be

im p artial s cientis t s , said th i s has a

s ubs t a n t i ally high ra t e o f a c cu ra c y ,

wh e ther we l o ok at th e lab ora t ory o r th e

fi e ld research and sl i g h t l y higher in the

fi e ld .

Oh , and on e l a s t thing . That lS

th e o n l y d e c isi on we have fr om the br oad

s c i entific co mmu n ity , and it ' s a g o od o n e

fr o m my p oi n t o f v ie w .

Wha t about the Department of Defense , they

bel ieve it ' s reliab le , Nation al Academy o f

Sc i ence?

Oh , y e a h . The Depa r tment o f De f e n s e has

an o n g o i n g p olygrap h pr ogram , n ot o n ly o f

te sting pe op le f or a wide variety of

is s ues , but f or c o n duc ting on g oing

r esea r c h i nto p ol y g raph accur a c y and new

tec hn i ques and t hin g s lik e t hat .

And so th e y - - ri g ht n o w th ey'r e

pr o bably th e most pr olific s ource o f

res earch of any on e location i n the world .

Do yo u kn ow t h o s e p e ople pers ona ll y?
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18 7

Oh , y e a h . Ye a h . I -- I have a g ood

re l ationship wi th the deputy directo r of

th e Depa rtment of Defen se Po l y g r a p h

I n s t i t u t e . I k n ow e x a mi n e r s fro m many of

th e federal agen ci e s , CI A , FBI , and s o

fo r th and s o o n .

Le t me ask yo u , y ou j u s t said the Nation al

Aca d e my of S cie nce s tudy , you said was 8 6

per ce nt accura te in the la boratory , hig he r

in t h e f ield?

Ye a h .

is

like any

do , there

And you ' re sa y ing yo u r resear ch which has

be e n repli c a ted put s it somew h e re higher

to i n the hi gh mi d - 9 0 s ; am I co r r e c t ?

In t h e i r pr o ject the NAS panel look ed a t a

wid e variety o f -- o r a la rge nu mbe r o f

st u dies t h a t used a v a r i e t y o f different

te s ting tec h ni que s .

And like an y th ing else ,

o t he r th ing t h a t human be i ngs

som e var iabi li ty in v olved .

It can be well , let me te ll you

how they arr ived a t t h a t 8 6 p ercent

num b er . It ' s s ort of interesting .

What t h ey di d was take - - they used

A .

A .

Q.

Q.

A.1
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1
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1 88

a t e c h n i q u e c a l l e d intercortil e ranking ,

wh e r e th e y t oo k - - t h e y rank - ordered all

o f t h e s e st udies f r om the lo west acc urac y

to t h e hi g h e st acc u r a c y .

They to ok th e lo we s t one

th e s t ud ies a n d thr ew them o u t ,

th e y t o o k t h e high e s t o n e q ua rter o f all

th e studi es a n d thr e w the m ou t leaving th e

mi d dle 50 p erce n t .

The y s a i d , yo u kno w, we 're ju st - ­

we wa n t to ge t rid o f the o u tl i e r s here ,

th e really high num b ers , the re a l l y l ow

num be rs . We do n 't wa n t the m a r t i f i c i a l ly

af f ec ting t h e aver a g e s .

Now , we can tak e issue with that a t

an o ther tim e , and I d o , but n e ver thel ess ,

th a t 's what t h e y d i d .

What t h e y th en f ound wa s the

av e rage accur a c y f o r the middle tw o

cor t i l e s we r e 8 6 p e r ce n t , mea ning th er e

we r e a l ot o f high q ua l i t y st ud ies th at

s h o we d h igh er ac cur a cy r a te s , mi ne b eing

on e o f them , and a l ot f ro m o ur

la b orat ory , that we re not eve n in cluded i n

th a t 8 6 per c ent .
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th i n k it wa s publish ed i n De c ember of las t

Po l y graph , wh ic h i s t he scientifi c j ournal

o f th e Ame ri can Po l y gra ph Ass o c iati on .

The st ud y wa s d one by a fe l l o w

I 'll te l l you t ha t st u d i e s t h a t u s e

th e te chniq u e that I used in my re s e a rc h

ar e t y p i c al ly find i n g -- will t ypicall y

fi n d the sam e or v er y similar levels o f

ac c uracy as I did .

Ha s t h ere bee n a s t u d y d o ne r eg ard i n g a

sp e c ifi c q u e s ti oni n g t ec h n i q ue that i s the

mo s t accurat e?

o f t h e Ameri can Po l ygraph Ass ociation and

th e d e p u t y di r e c tor o f the De par tment o f

De f ense Pol y graph In s t i t u t e .

He i s t he fi r st o n e t o

s y s t emati c a l l y g o thro u g h d iff e r e n t

p o l y graph t e sting f o r ma t s and

ra n k- orderin g them in t erms of the

pu b l ish ed r e s earch o n t hem , what t ho s e

a c c uracy ra t e s a re .

So h e t o o k s ome p u b l ica t io n s fr om

Don is th e pres ident

It a p p eared in t h e j ou rnal

It wa s just p u b l i s h e d within , I

ye a r .

nam ed Don Kr apohl .

Ye a h .

1
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6 Q.
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-- sc i e n t i f ic publi c ati ons fr om e ac h of

th o s e f ormat s , g ot a n a verage, and then

ra n k- order e d all of tho s e f or mats o n t he

b a s i s of t hat -- on t hos e a v e rag es .

The ~ one that came out o n t op i s the

av e r age in the s ci e n tif ic res earch, i t

pr o duced high er rat es o f accuracy than any

o th e r f orma t .

An d wh a t is th e Ut a h Zon e o f Ca p a r i so n

Te s t?

It ' s a techn ique and a fo r ma t that is

th e f ormat tha t we us e d in o ur research ,

th a t I us ed i n my res e a r c h , that

r e p eated ly pro d uced a cc u r a c y rates in t h e

mi d- 9 0 perc e n t ran g e .

So t h e stud y that j ust c a me o u t in

De c ember sa y s the b est test is the Utah

Zon e o f Capari so n Tes t , o f a ll o f t he

p o l y g r a p h test s?

Th e most a c curate .

An d t hat re s ear ch sho ws the a c cur acy

re s earch of t h a t t e s t is in t he mid --

Th e accurac y rate of all published studies

de s i gned t o te s t one specifi c issu e . It 's

On t h eUt a h Zone of Co mp a r i so n Test .
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th a t Don reli ed o n wa s 9 1 per c ent .

per c ent?

Ye s .

qu e s ti ons , an d c a n yo u talk a b out t he wa y

y ou went ab out co nd uct i n g th e t est wi t h

Mr . S h a r ma ?

th a t you a ctua lly d id .

Uh - h u h .

Di d you g i v e h i m th e Uta h Zon e Test?

Yes , I did .

Wha t i n f o rm a t i on did y ou h a v e before you

di d the -- ga v e th e te s t ?

We l l , as ide f r o m wh a t I belie ved fro m

sp e a king wi t h y o u on th e ph on e , I had

s e v e ral p oli ce re p orts .

I be lieve -- I h ad a re p o r t . I

bel i eve it was a pr eli mi nary hearing .

Did I s end yo u a c o p y o f the p r e l i mi n a r y

h e a ring?

I thi n k y ou d i d .

Did y o u li s t en t o it ?

Th e o n e on the CD, ye s , I di d .

Did yo u use t ha t to base the

And i s th e Uta h Zon e Te s t 91

Let ' s t a l k abo u t Mr . Sh ar ma ' s te st

Ok a y .

Oka y .

Ok a y .

1

2 Q.

3

4 A .

5 Q.

6

7 A .

8 Q.

9 A .

10 Q.
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12 A .
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1 A . Su r e .

192

I read thr o u g h a ll o f tha t mater ial

2

3

4

5

6

7

8

9

10

11

12

13

14

15

Q.

A .

Q.

A .

ea r l y one mo r n i n g , an d t h e n Mr . Mi gd a l wa s

kind e no ugh t o send me the a c t u al c harge ,

a nd bas e d o n a l l of t ha t I d e t ermin ed t h a t

th e wa y th e s i n gl e iss u e i n thi s te s t t h a t

wa s the mo s t s al ien t was whether Miss

Sacia was awa k e or not awak e before they

en g a ged in wha t ev er s ex u a l a c tivity the y

h a d .

Whe n yo u s ay " c h a r g e ," yo u me a n th e act ual

c r ime h e 's al l e ge d to ha ve co mmi tte d ?

Th a t 's c o r r ec t .

Go ah e a d .

So th a t wa s t h e ba s i s o f me se le ct i n g th at

a s t h e relevant issue , the one that we

16 wo u l d tes t on . I don ' t write qu esti on s

17 bef ore I g e t t o t he off ice . In a

1 8

19

20

2 1

22
,
23

2 4

25

s ituatio n li ke thi s , I h ave a ll that

i n f o rm ati o n a nd I s ort of k now wha t I 'm

d o i n g , b ut I d o wa n t to s pe nd s u ff i c i e nt

tim e dur ing the p re-test interview to

d e t e r mine i f t he re 's so met h i ng I 've

mi s s ed .

And s o Mr . Shar ma 's qu esti on s we r e

al l d e v eloped duri n g t ha t pre - t es t
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a b o u t - -

wh at that is?

C?

se rvice .

And then

Apart f ro m th ose l a st two p age s

-- March 11 , 200 7?

Mar ch 11th .

Oka y .

Oka y . I s that an a ccurate copy of the

Yes , it i s .

Can yo u g o ahe ad a n d co nt i n ue h ow yo u we n t

wh i c h I a c c i d en t al l y sta p led to it --

f rom th e t e s t of Sah i l Sha r ma o n - -

rep ort , the o r i g i n a l that you generated

Tha t ' s my report , ye s .

examin at ions , and a c e r t i f i c a t e of

o f my CV , and a mo t i on t o am e n d p oly grap h

Oka y .

resu l t s o f t he p ol y g r aph te st .

Well , the f i r s t o ne , t wo , thr e e -- th e

t h e r e is one p age of my CV , the fir s t page

f irst f our pag e s ar e my r e po rt a bou t t he

Can yo u ident i fy t h a t and tell t he Cou rt

what ' s been ma r ke d as Defe n dant ' s Exhibit

,
int erview .

Let me - - befo r e I fo r g e t , c an you l o ok at

1

2 Q.
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5 A .

6 Q.
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1 THE COURT :

1 94

Co u l d I in t errup t , Mr .

2 Mi g d al? Ha s t h a t h e r et of ore be en

3 su b mitted to t h e Court ?

4 MR. MIG DAL : It s ho u ld h a ve bee n

5 at t a ched t o my moti o n to amend .

6 THE COURT : Mot io n t o a me n d . I

7 wo n d er if I h a v e th a t . Here it is .

8

9 J u d g e .

MR. MIGDAL : I t should be attac he d ,

1 0

11

1 2

THE COURT : Ok a y .

MR. MI GDAL : Is it at t ached?

THE COURT : Ye s .

1 3 BY MR . MI GDAL :

1 4

1 5

1 6

1 7

1 8

19

Q.

A .

Q.

A .

Go ahe a d , Dr . Ro ven .

Wha t was t he questi o n ?

Conti n u e o n wi t h th e way y ou we n t ahead

an d co n d u c ted Mr . Sa h i l ' s pol ygraph

ex aminatio n .

It wa s ess e n ti all y the same a s the other

20 tw o ex a mi n e rs . He wa s kind en ough t o fl y

21

22
,
23

24

25

out to Lo s Ange le s to my office in

Brent woo d .

Wh en he came in , we sp ent ro ughly

an ho u r , c ould hav e b e e n a li ttle more , on

wh a t we c a l l a pre - t est interv i ew , wh e r e I
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ge t to learn a l i t t l e about the person I 'm

a b o u t t o be tes t ing .

We discussed the c h arges and the

sit uation in re al detail , and on t he b asi s

of t h a t , I d eveloped his q uestions , or t h e

qu e s ti ons t h at wer e t o be o n h i s test , o n

Mr . Sharma 's te st .

Du r i ng tha t pe r iod o f t i me a co u ple

o f t h i n g s happ e ned . I expl ained to Mr .

Sh a rma much o f wh a t I e xplained in this

r o o m a wh ile ago ab out ho w a po lygraph

wo r ks , why it work s , what are the

ph y si ologica l and ps ych ological

und e rpinn i ngs o f this t ech nique , stressing

t o h i m, as I st ress to everyone I ev e r

te s t , that the resp onses are i n vo l u n t a r y ,

t he p h y s i o log i c a l r e sp ons es that we 're

l o o king at , a n d that there 's n o p oin t in

t r y i n g to c ontr ol t hem because we do know

fr o m a grea t deal of research that it

ca n 't be d on e effe ctively .

Once I devel oped the questi ons I

r e v i ewed ea c h ques t i on with Mr . Sharma

wo r d for wo rd a n d as ked h im what his

r e s p on s e wo u l d b e when we a c t uall y ran t h e
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Th a t 's what th e o ther tw o p ol ygraphers

we r e talking about ?

Once I found o u t t h a t he was

s u f ficientl y resp on si ve physi ologically I

we n t ahead wi t h th e t est .

Th e Ut a h me t h od ol ogy is that we -­

o ne t i me thr ough th e questi on s , now , there

wa s an II -qu estion se q u e n c e , and we refer

t o i t in th e po l ygr aph world a s being a

ch a r t , o ne ti me thr ough the q u esti on

te st , and aft e r t h at was comp l eted, after

th e questi on review was completed and we

we r e well in t o the seco n d hour o f o u r

se s sion , I at t a c h e d the components of the

p o l ygraph to Mr . Sh arma , and we did what 's

c a ll e d an a cquaintan c e t est o r a Stirn

te s t , in whi ch I as k e d h i m t o lie about

on e o f a series o f numbers I was asking

h i m, and tha t 's pr ima ril y t o s e e if he 's

ph y siologically resp onsive at a lev el

th a t 's adequate for ev a l u a t i ng the results

We all d o it a nd it should be

It 's stan dard

And - -

Yes , t hey e a ch did o n e .

pr a ctice .

don e .

o f t h e test a n d he was .
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n o t re a c h a de c i s ion o f truth fulness o r

d e c e pti on , we run two mo re f o r a t otal o f

fi v e .

se qu enc e , I r a n t h ree charts o n Mr . Sharma

an d , fr a nk ly , had a co n cl u s ion then , b u t

kn owing that he had co me so f ar and that

he wo u l d n ' t b e back , I ran tw o subsequent

ch a rts , a f ourth an d a fifth j u s t to be

su r e that i f I miss e d so me t h in g , o r

er r o n e ous l y s co r e d so me t h i n g i n the first

th r e e , I had tw o mo r e to rely on .

Our t ypical p r a c t i c e in the Utah

I ha d r each e d a co n c l us io n after

th r ee charts , but th ought it was ju st wi s e

t o r u n tw o more jus t for the s a k e of

comp l e t e ne ss and thoro u g h n e s s .

Whil e he was there , I d i d two

e v a l uation s o f t h e pol yg r a p h ch a rt s , f oun d

Mr . Shar ma t o be truthful to t h e relevant

qu e sti ons , a n d t ol d hi m t h a t .

I th en r e v iew ed all o f my o wn wor k

th e next mo r ning at h ome and f o u n d the

s a me - - a nd re ached the sam e co n cl u s io n .
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25 Q.

me t h o d is we r u n three charts .

Wha t questi o ns did yo u ask him?

If we can

Let me
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And t he thir d : " Wa s Mi chell e Sacia

qu e s ti ons in this t e st f or mat about the

Th ere ar e

The r e a re thre e re l evant

We d o n ' t at t ac h a ny

Go ahea d.

There are ac t u a l l y three classes

re s p ond i ng .

s ign i f ic a nce to it and it 's n o t eve r a

part of o ur f i n a l eval u a t io n .

The r el evant questi ons that I aske d

Mr . Sh a r ma o n t h e test wer e the s e : " Di d

Miche lle Sacia ta l k to you i n bed b e fo r e

your s e x ua l ac t iv ity with he r? "

The secon d was : " Wa s Michell e Sacia

a wake and t a l k i n g with y o u be f or e yo u r

s e xual enc ounter? "

Rig ht .

th a t I 'll g e t t o , and there 's o n e what we

ca l l a sacrifice r el e vant , whi ch is no

mo r e tha n a b u f f e r , a n initia l buffer o f

qu e s t i ons .

crime f o r wh i ch he was acc u s ed .

three co mpari so n q u e s t i o ns .

The r e are f our neutral q uest i ons

o f qu e s t ions .

str i ke t h a t .

The y we r e r e l e van t qu e s ti on s whic h

h a d to d o wi th whet her he - - o r r e ga r din g

this a lleged i n c i d e n t and th e n co mp a ri son
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I 'm fa i r ly thoro ugh in my p r e - t e st

u n c o n s ci ou s o r s leepi ng wh en you b e gan

your se x ua l ac t iv i ty ? "

Le t me ask yo u abou t the firs t questi on ,

be c ause in t he pr os e c ut or 's r esponse , yo u

a r e a wa re Mr . Shar ma a n d Miss Sacia had

ta l ked in the bar ho u r s e a rlier ?

Uh - hu h .

Is t he r e an y pr obl em with th e wa y y o u

as ked that qu esti on kn ow ing t h a t hours

ear lier that evenin g t ha t the y had h a d

c o n v ersati o n s?

par t o f t hi s p rocess .

And i n that t ho ro u g h n es s , I was

conv i nc e d , an d I am no w a f te r re vi ewing

th e ta pe , my s elf , tha t Mr . Sha r ma knew , a t

least f o r that ques tion , that I was

talk i n g ab o u t the -- wh a t tra nsp i red af te r

2 am o r wh e n ever it wa s t h a t h e return ed

t o hi s h ot el r o om .

I s t h a t why yo u s aid , " Di d Mi ch ell e S a c ia

t alk t o you i n b e d befo re " ?

Exa ct ly .

I d on ' t thi n k s o . I -- I wa s qui te cl ear .

That ' s t h e most i mpo rt a n tin t er view s .

1

2

3 Q.

4

5

6

7 A.

8 Q.

9

10

11

12 A.

13

14

1 5

16

17

18
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~ 3 Q.

24

25 A.
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br i e f , bu t f or t he pu rpose s o f co mp l e t ion

o f t h e re c o rd - -

h e r e in my b ri e fcas e i f yo u ' l l j u s t giv e

me a se c on d he re .

(P au s e in th e pr oceed ings . )

THE WI TNESS : Of c o u r s e t hey ' d be

d o wn n e ar t h e b o tt om .

Q. Th a t puts th e pla c e --

A . Yes , e x ac t ly .

Q. Al l r ig ht . Co n t i n ue .

A . Do yo u wa n t to kn o w what the o t h e r

qu e s ti o ns we r e ?

BY MR . MI GDAL :

Q. Le t me as k y o u , th e t h ree ch ar ts yo u di d

o n Mr . Sha r ma whil e y o u ' r e l o o k ing f or

th i s , wer e t h ey co nd uct e d in a wa y tha t

wo u l d y ie ld a n accu r a te re sult o f h i s

p o l y g raph ex a mi n a ti on ?

A . Th e y were con d u c t ed i n t he s t a n da r d Utah

Zon e o f Co mp ar i so n fo r ma t u s in g all of t h e

pr o c edures th a t we r e u s e d in t h e re sear c h

th a t r e s u l t e d i n th e ac c u r acy rat es that I

me n t i on ed ear l ie r .

I hav e themOk a y .

I ha ve th em her e in t h eTHE COURT :

THE WIT NESS :

1
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ma t t er o f fact , t h e r e i s so me s cien t if ic

sti pulat ion which is an agreement a mon g

pr o s e c ut o r an d d efense l a wye r that th e

res ults will be adm itted at tria l?

Yes .

Ta l k abo ut any sc ientific ef fect t ha t t hat

a g r e e me n t would make upon the sc ience of

p o l y gr aph y .

Le t me as k y o u , and I ' m j us t re ad i ng f ro m,

fra nk ly , the sta tu t e , i s t h e theory upo n

whi ch the p r oced ur e , te s t , o r e x pe r i me n t

i s b a s e d objectivel y , ver if iably , o r is it

val idly derived f rom the accepted

kn o wl edge , fac t s , or pri nciples?

I would say so .

Th e d e s i g n of th e proce d u re , te st , o r

exp eri me nt , doe s i t rel i a bly i mple me nt t h e

t h e ory o f psyc hopsy chology in relat io n t o

t e l lin g th e truth ?

In d eed it d oes .

Whi l e yo u 're l o ok i n g fo r th e c omp a r i s o n

question s - -

In my opini on , there is none a t all . As a

Yo u 've h e ard t a lk abo u t a

I kn o w they 're i n h ere .I ' m so rry .

Th a t ' s o k ay .

1 Q.

2

3

4

5

6

7 A .

8 Q.

9

10

11

12 A .

13 Q.

14

15 A .

1 6 Q.

17

18

19

20 A .

2 1 Q.

2 2

~ 3

2 4 A .

2 5
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re s earch that l e a d s to the ex act oppos i te

con clusion .

I think , f rom my point of view , and

I th i n k th i s is wh a t we 'r e g e t t i n g a t ,

we ' r e ta lking ab o u t so me t hi ng th a t ' s

ca l led t he fr iend ly polyg ra p her

hyp ot he s i s .

Th e f r i e n d l y p olyg raph er hypo th e si s

is a s f o ll o ws : If s o meo ne i s go i ng to

tak e a polygra ph ex aminat io n fro m s ome o n e

wh o was r et a i n e d b y h i s a t to rne y , it 's

un d erst o o d that the cl ient -attorney

confide n t iality ext end s to th e po lyg r a p h

exa miner so t h a t the perso n k n ow s i f h e

g o e s a nd fails his te s t , no o ne wil l ever

kn o w excep t for h e a n d the p o l y g r ap h

examiner and ma yb e his a t to rney .

Th er e f o r e , the hy po t hesis go e s , h e

can go i nto that te st s o relaxed a nd

ca r e -f ree th at he ca n pas s an y polygraph

te s t b ec aus e the re' s no t the d e g r e e of

str ess or threat n e c e s s a r y to producing a

va l id o utcome .

Th i s hy pot hesis wa s g e n era t e d by a

ma n nam e d Martin Orne i n 1 97 5 . Orne did
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n o t then , n o r h a s n ot s i nce , prod uced any

evi dence whatsoever o f a ny k ind t h a t

th e r e 's an y t r u t h to this . I t 's n othing

b u t mere specula t io n . It 's certain ly

uns cientific specul ation , but to an swer

th i s , a couple of r e searc hers , one o f wh om

ga v e a recent address t o the Ame rican

Ps y ch o l og i c al So c iety , went t h r ough h is

o wn f i les and fo u nd t h a t i t didn ' t make a

d if fe re nce , he h ad d one stip ula ted t e sts

wh e r e eve rybody kn e w the r esu l ts wo uld b e

ma d e publ ic , and he g a v e plenty of t es t s

t ha t we r e n o t s tip ul a t e d in whi ch no on e

wo u l d kno w if th e per son had fa i led i t or

no t , a nd found t h at the r e su l t s o f t h at

a na ly s is were o p posite wh at the f r ien dl y

pol yg raph er hypothesis would have

pr e dicted .

The fr ie ndl y hy pot hes is -- the

f r i endly polyg ra pher hypo th esis p r e di c ts

if y o u go t o a p rivate polygrap h exa miner

wh o 's retain ed by y our at torn ey , wh a t will

h a p p e n i s th a t mor e peop le will pas s the

te s t . Yo u have a higher likelihood of

pa s sing becau se it ' s goin g to be such a
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br e eze a nd the re ' s no th i n g . real ly a t

Ot her p e opl e ha v e

Th e r e 's n o pip e r t o pay if yo u

p ol y graphe r hy po thesi s .

p ubli s he d sim i l a r data .

Fra nkly , mo s t po lyg r apher s who ke e p

re c ords a nd a r e ask ed t hi s q uest io n wi ll

sa y th a t wh a t we cal l pr ivate te st s ,

n o n- s t ipul a t ed t es t s , s ti ll t h e ma j orit y

o f t h e t es t s y ou give e n d i n decept ive

o ut co me s , fa i li ng ou tco me s , and i t

s h o u l d n ' t happe n th at way if t he f ri end l y

pol yg rapher h y p o t h e s i s was correct , we

would al l p a ss , a lmos t e veryb o dy .

Now , yo u kn o w h e t o o k Bill Ev an s ' tw o

tests , S teve Stech s c hul te ' s t e st , yo u ' v e

s e e n b oth of t ho se , and yo u r o wn t e st ?

Th e fac t is tha t he h a d a h igh er

r at e o f f a i ling t ests , a subs tan tiall y

h ighe r rat e o f fai lin g t e st s in h i s

n o n -s t ipu l a t ed t e s t s t ha n he di d i n his

st i p u lat ed tes t s .

Totally co unteri nt u i tive i f one is

to b e l i e v e tha t th e r e i s s ome thin g , yo u

know , in tui ti v e a bout t h e fri endl y

s ta ke .

flu nk .
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Ye s .

Do y o u h a v e an o p ini on r egar d i ng t h e

pr o bability o f so meb ody p assing all of

th o s e tests ?

Ye s , I do .

Go a h e a d .

Wh e n y o u gen er ate these pr oba b ilities , y ou

ha v e - - a nd a s wh en yo u 're g e n er a ting a ll

pr o bab il i ties , pr obability is based on the

as s umpti on th a t we really don 't know for

s ur e , so we hav e t o make certa in

as s ump ti ons .

For e xample , if I gave any one in

th i s cour t r o om wh o ' s here r i g ht now a

p o l y gr a ph and wi th no kno wle dge they ' d do

a p o l y g r a p h t e s t o n a n y bo d y i n this

cour t ro om o n any issue and c ome up with a

re s ul t , I wo ul d say the likelihood of them

be i ng corre ct is 5 0 pe rcent , a c oin t oss .

It woul d ha ve noth ing to do with

th e ir abilit y a s a p olygr ap h e x a mi n e r ,

obvio u s l y , or their a c u i t y in evaluating

p o l y graph ch arts , or any t h i n g .

The y p r o b a b ly would b e l o oking at

al l o f the wron g th ings a n d gue ssin g . And
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we t e n d to gue ss half right , ha l f wr on g on

thi ng s we d on 't kno w an ythi ng about , or at

l e a s t s c ie n ti fi c a l l y . Tha t ' s t he

hyp othesis , 5 0 p er c e nt .

Whe n we l o o k a t a trained polygraph

exami ner , the o d d s o f hi m be ing r i g h t go

up a little bit be cause he 's workin g wit h

an e s t a b l i s h e d t ec hnology a n d se t o f

p r o cedu re s , and as h e get s mo r e and mo r e

exp er i e nced and p rofic ient , the odd s go up

e v en mor e .

So that if we hypothes ize , o r if we

sp e c ul a t e tha t t he o d d s o f my be in g wr on g ,

or t h e probability o f me bein g wron g in my

tes t were t en perc en t , o ne out o f ten , a n d

I th i n k I 'm bet ter tha n t ha t , b ut let ' s

sa y i t , and tha t the odds of Mr .

St e ch sc h ulte ' s a re te n p e rc e nt him being

wr o ng , and the n the odds of Mr . Ev a n s

be i ng wrong are ten p e r c e n t , what we do

st a tistically is multiply ten percent , b y

ten percent , by ten percent , a n d if we,

g o i n g o n th o s e a s s u mp tio ns , the

p r o babi l i ty tha t all three of u s made t he

s am e exac t mist ake using di ff erent
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I t hink that 's a r e a s onab le a ss umption ,

yeah .

Re g a rdi ng Mr . Sharm a ' s Ut ah Zo n e o f

Caparison Test th at he did wi th you , base d

o n yo u r ed u c a ti on , trai ni n g , a n d

exp er ie nce , an d t o a rea son ab le d egr e e of

sci entif i c ce r t a i n ty , d o y ou ha ve an

opinio n on whe the r there i s sign ifican t

ph y s i ol og i c a l c h a nges in di cat i ve of

t ru th f u l ness wh i c h oc c u r r e d on S ah i l

Shar ma ' s t es t ?

qu e s ti on s , bu t qu e s t i ons ab ou t t he same

ex a c t is sue , the pr obability o f us a l l

b e i n g wr ong is o n e ou t o f 1 ,0 0 0 .

Do yo u hav e any ba c k gr ound in statistics ?

Yes . I have t a ug ht s tat i s t ics for a

n umbe r o f p s y ch o l o g y de p a r t me n ts whi ch are

st a tis ti cs fo r t he socia l s ci entists .

I taugh t bu sin ess and ec o n omi c

st a tistics in the MBA pr ogram at -­

Wh e n - - I 'm s orr y .

Whe n yo u s ay o ne in 1 , 0 0 0 it ' s not

j u s t s ome say i ng , I mea n , th at 's an actu al
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Q.

A .

Q.

A .

Q.

A . I d o have a n o p i n io n . I beli eve Mr .
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Q . Dr . Rovner , I 've ma r ked Defen dant 's

Ex h ibit D. Ca n you ide n t i f y t hat?

A . Yes , that 's the p ublished r e p o rt of the

res earch that I described that I had done

in t h e late ' 7 0 s.

Q . Is t h a t a c omp lete and accurate copy of

th e report that was g e n e r a t e d ?

A . Ye s, it is .

Sh a rma was truthful when h e answered the

re l evant questio ns .

MR. MI GDAL : Thank y o u , Judge . I

do n 't have any o ther ques tions .

THE COURT : Let 's j ust take five

mi nutes and bre ak h ere and stretch and

th e n come ba ck to it .

(Recess had . )

MR. MIGDAL : Judge , may I ask one

mor e ques ti on?

Ho n o r .

MS . KANELL I S :

Let 's turn

Miss Kanelli s .

Thank yo u , Your

Thank you .

All right .

Ye s .

MR. MI GDAL :

THE COURT :

t o c r o s s - e x a mi n a t ion .

THE COURT :

BY MR. MI GDAL :
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1 CROSS - EXAMI NAT IO N

2 BY MS . KANELL IS :

3 Q. Yo u ha d a n oppo r tunity to he a r Bi ll Ev ans ,

4 an d I know I ' m g oi n g t o s ay his name

5 wr ong , Stechsc h u lte fro m BCI t e s t i f y ,

6 c o r r ect?

7 A . I d i d .

8 Q. Wh a t - - an d yo u h e a rd th e m t a lk at lengt h

9 a b ou t the p o l ygra p h s they did o n Sa hil

10 Sha rm a?

11 A . Ye s .

1 2 Q. Ho w i s t he p olyg raph t hat yo u d id o n Sa h i l

13 Sh arm a , how is t h a t different fr om wh a t

14 t h o s e t wo did , if it is a t all ?

15 A. I t ' s dif f er e n t in that we us e d di ffer en t

16 te s ting formats . And by t h a t I mean ,

17 al t h ough we used control or c omparison

18 qu e stion t ests , we ordere d the qu esti ons

19 d iffe r en t ly .

2 0 Q. Co u ld you expla in wha t yo u mean by t hat ,

2 1 th a t the q uestion s were - -

22 A . We l l , my con trol and relevant ques t ions ,

~ 3 or my co mparison and relevant questions

2 4 we r e o rde red ac co rding to t h e p roced ure

25 u n d e r Utah Zo n e o f Ca p ar i s o n T e s t . Th eirs
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MGQT

If you

i s that

Wha t di d the y use ?

Gen era l Question Te s t .

And they b oth u s e d t he sa me?

Th e y us ed diffe re nt forma ts or d if fe rent

va r iat ions of t he same test , y e s .

I ' m so r r y , wh a t ?

dif feren t fr om t he Ut a h Zone o f

Comparison , j u s t in the order of the

qu e sti ons , or is t h ere s omething e lse

t h a t 's diff e r ent abou t tho se t wo d iff er ent

tes ts?

Pri marily , i t ' s different in that t he

or d er of th e q uesti ons is dif ferent and

th e y don 't l o ok at just a sin gle is sue .

Th e y wi l l l o ok a t differe n t - - o r

Th e Modifie d Gen era l Que s t io n Test .

is ho w we sp ea k of i t .

And ho w - - and does that

No ? Okay .

kn ow.

Th e y used so meth ing c a l l e d th e Modif ied

we r e in a d if feren t o r d e r .

Bu t y o u sta t e that th ey , to o , in y ou r

o pini o n , us ed the Ut a h Zone of Compa rison

Te s t?

No , I d id n 't .

1

2 Q.

3

4

5 A.

6 Q.

7

8 A.

9

10 Q.

11 A.
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13 Q.

14 A.
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16 Q.
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1 9
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d i f ferent issue s or diffe rent aspects of

t h e sa me i s s u e .

Do yo u , in yo u r pra cti c e , ev er use t h e

Mo d ified Gen eral Quest io n Tes t?

No .

Why not?

r e l i anc e in wha t I d o i s based a lm ost

entire ly on t e c h n i q u e s th at h ave st rong

s c i entific f oundati o n .

The Ut a h Zon e o f Caparison Test , as

I sa i d , has no w been shown to be what I

al wa y s assum ed it was , t h e most accurate

of al l o f th e t esti n g techniques , and

t h a t ' s why I us e it .

Is it y our op i n io n th a t th e Modified

Ge n eral Quest io n Tes t is l e s s accurate

t h an the Utah Zo ne o f Comparison?

My - - well , f r a n k l y , ther e ha sn 't been

en o ugh resea r ch don e o n the MGQT to really

sat isfy me o r for me to g ive a r eal ly go od

an s we r t o t h at .

Howe v e r , I wil l sa y t h at it ' s a

te s ting tech niqu e t hat 's wide ly used

t hr ou g ho u t the p o l y gr a ph wo rl d .
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Now , yo u d o not hav e an y -- I 'm assum ing ,

an y backgr ou nd in l a w enforcement ; would

th a t be fair to say?

That 's correct .

Oth er than that , how -- did y ou notice any

d if ference in the cr edentials that you

hav e and the o t h e r tw o polygr aph

ex aminers?

Ye s , I noticed some differences .

Wh a t were th ose?

We l l , I have some a dvanced degrees and I

did n 't hear t h e m st a te that they have . I

did some uni versity teaching , and I don 't

kn o w t h a t e it h e r o f them has .

An d you are also ce r tified?

Yes .

And who are you ce r tified by?

By t h e Ca lif ornia Association of Polygraph

Ex a miners , CAPE , and I also h ave a

cer tificate o f ad van ced training from t h e

Ame rican Polygraph As s o c i a t io n .

Now , is there -- is Ca l i f o r n ia primarily

wh e re you practice?

Yes .
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A .

Q.
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Q.

A .
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A .
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A .
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Q. Ok a y . Have y ou ever testifi ed in Ohio
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A .

Q.

A .

Q .

A .

Q .

2 1 3

bef or e ?

No .

I s th e r e su ch a th in g in Cali f ornia , d o

you ha v e t o be l i c e n se d to pe r f o rm

p o l y g ra p h exa mi na ti ons?

I ' m so r ry t o in t er r u pt .

Th a t 's o k ay .

We u s e d t o ha v e a lice nse .

ex a miners we r e li c e n se d u ntil th e late

' 8 0 s o r 1 9 9 0 , actually , wh en the Empl o y e e

Po l y g rap h Pr ote c t i o n Act was pa s se d i n

1 9 8 8 pr ohibi ting e mployer s fr om gi ving

pr e -empl oym ent p ol y graph test s t o j ob

ap p l icants , wh ic h , by the wa y , i s a

totall y d iffere nt kind of t e st th a n wha t

we ' r e t al k i n g a b o u t here , probab ly a

ma j o rit y o f t he examiners i n Cal i fo r n i a

f ou n d s om e ot he r wa y t o make a li ving .

Th er e wer e so fe w licen sing fees

b e i n g pa id that the o f f i c e cou ld no t

s us ta in its elf based o n t h e f ee s th at they

col lected , and the g overnor ma d e a

d e c i si on to let the l ice n s i n g la w g o . And

s o , n o , we do n ' t h a v e a li c en s e n ow .

You 're c er ti fie d by the Ame r ican Po lyg r a ph
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p o l yg r aph , were yo u ab le t o d e termine h ow

ma n y p o l ygraphs he h a d taken p r i o r ?

I wa s aware o f t h o s e , ye s .

An d ho w d i d y o u b e c ome a ware o f tha t?

Mr . Mi g da l t o ld me .

of us wh o a r e wo r k i n g h a rd to s e e that

ch a n g e , bu t t h e r e a l i t y is , any bo d y with a

p ol y graph in California can ca l l

th emselves an exa min er .

An d yo u had an opp or tun it y t o administer a

po l y gra ph t o S a h i l Sh a r ma ?

Ye s .

As s o ciat i on?

Wel l, I h a v e t h e i r c e r t i f i c a te of advanced

tr a ining .

In o r d e r t o pe r f o r m o r admini ster

p o l y g raph exa mi n a t i o n s , I gu e ss I have t o

be s p e c i f i c , a r e y ou a wa re in Oh io , d o yo u

ha v e to h a v e an y t y p e o f cer t i fi c ation?

I do n ' t kn ow anythin g ab out Oh i o law .

Wha t about Californi a?

Cal ifornia , unfortun ate l y , th ere are

ab s olu tel y n o requ ir ements f o r l e g a l l y

gi v in g pol y g r aph te s ts . Th er e are th ose

pri o r t o your a dminis t ering th eWer e

1

2 A .

3

4 Q.

5

6

7

8 A .

9 Q.

10 A .

11

12

13

14

15

16

17 Q.

1 8

1 9 A .

20 Q.

2 1

22

2 3 A .

2 4 Q.

2 5 A .
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

1 6

17

18

19

20

2 1

22

~ 3

24

2 5

Q .

A .

Q .

A .

Q .

A .

Q .

A .

Q .

A .

2 1 5

Is it so mething that yo u asked t he

d e f en d ant , y o u r sel f , o r did y o u ju st b a se

-- d i d you rely o n what h i s attorney h ad

t ol d yo u?

Yo u know , I d o n 't r e call .

Oka y .

I wou l dn 't thi nk t h a t Mr . Migda l woul d

t e l l me h e ha d thr e e te st s i f h e d id n ' t .

I 'm not suggesting he woul d , I wa s j ust

ask ing if yo u kne w .

So y ou ' re aw a r e of t h r e e . Did tha t

c au se yo u a n y t y p e of co nc ern , or did that

giv e you a ny p au se f or tho ught , th e f ac t

t ha t Sahi l Sha r ma had take n th re e

pol ygraphs prio r t o c o ming to you?

Not part icular ly .

Is i t , for l a c k of a bette r term , is it

common f or s o meo n e to co me to yo u to ta k e

a p olygraph e x a m wh e n they ha ve ta k en

p ri or po lygr ap h exams for t he sa me

sc e n ari o o r s a me issue or same - ­

Alt h ough i t ' s not unh eard of , i t ' s not

comm on .

No t co mmon ?

But I ' l l tell you , when Mr . Migdal fi r s t
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ca l l ed me I wa s the o n e who suggested the

To be co mplete a nd hon est , Mr .

Mi g d al wante d me to co rne and t e sti fy a s a n

exp er t witn e ss abou t all of the o t h e r

t op i cs that we hav e d i s c u s s e d s o fa r

al s o test Mr . Sh arma .

An d there was one test that y ou did?

I ' m so r ry , o n e t e s t ?

On e te st .

Yes .

An d I think yo u had indic a ted t hat yo u -­

b e f o re yo u f o r me d you r q ue s t i o n s , y o u had

a n o p p o r t u n i t y to re v iew t h e p olice

rep orts , you h ad an o p po r t u n i t y to l iste n

to a tr a ns cr i pt of the pr eli minary

he a ri ng?

Th a t ' s c orr e ct .

And y o u als o h a d a co n v e r s a t io n wi th

Att orney Migda l wh e r e he kind of gave you

th e run -down o f the facts ?

I di d .

An y th i ng e ls e that yo u kn ow of or c a n

And it wa s I wh o sug g e s t ed that I

He didn 't ask me toIt wasn ' t h i m .

today .

t e s t.

tes t .

1

2

3

4

5

6

7

8

9

10 Q.

11 A .

12 Q.

1 3 A .

14 Q.

1 5

16

1 7

18

1 9

20 A .

2 1 Q.

22

~ 3

2 4 A .

2 5 Q.
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1

2 A .

3 Q.

4

5

6 A .

7 Q.

8

9 A .

10

11 Q.

12

13

14

15 A .

1 6 Q.

17

18

19 A.

20 Q.

21

22 A .

2 3

2 4

25

21 7

recal l ?

I ca n ' t re c a ll any ot h e r documents .

Ok a y . An d d id yo u hav e a conve r sa t io n

wi t h Sahil Sh a r ma p ri o r t o administering

t he te s t abou t th e fact s o f the ca s e ?

Pri or t o hi s c omi ng t o my o f f i c e ?

We l l , n o , p r io r t o actua l ly the t e s t

qu e sti ons bei n g r e a d .

We h a d a n exte n s ive pre - t e s t i nt e r v i e w,

y e s .

An d in that i n t e r v ie w, he in dic at e d t o y ou

th a t it wa s , in f a ct , th e v ict i m o r

Mi c h el le Sacia , wh o ha d i n itiated t h e

sexu a l ac ti v ity?

Correct .

An d h e in di c a ted to yo u that s he was aw ake

an d th a t s he h ad s p o k en t o h i m b e fo r e t h e y

eng aged in s e xual a ctivity?

Yes .

Di d he in di c ate t o yo u what it wa s she had

sai d to him?

My r e c o l l e c t i o n i s tha t h e t old me th at

th e y had ea rl i e r i n th e e ve n ing , n o t i n

t h e r oo m, bu t at s ome o t h e r l o cation ,

di s c ussed a c lo t h i ng des i g n busi ne s s o r
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li k e -- I f ou n d the list of ques tion s I

a sk ed if you

I ' m going t o get t o that , a ctua l ly .

Ar e yo u ?

Yes .

and the natu re and t h e st reng th o f the

physio log ical r esp o n s es p e o p l e have to

rel eva nt qu e sti ons a nd co mp a riso n

ques tion s .

At any gi v e n po i nt o n t h e te s t , a s

you ca n see eac h of the three re levant

q u e s t i o n s tha t a re include d on every chart

som eth i ng l i k e t hat , that Mr . Shar ma was

con te mp lat ing , an d that sh e had s ome

e xp e r ie nc e o r int er e st in d esign ing

c l o the s , an d so that so me o f t h e i r t a l k up

in t h e bedr o o m, o r in the h o t e l r o om , was

a c o n t i n u a t i o n of that disc ussio n .

Now , you i n d i c a t e d there 's a p oint value

sy s t em tha t y o u us e d i n y our te st ; is th a t

a c c u rat e?

Th a t 's co r rect .

Could yo u exp l a i n that?

1

2

3

4

5

6

7 Q.

8

9

10 A .

11 Q.

12 A .

13

14

15 Q.

16 A .

17 Q.

18 A .

19

2 0

2 1

2 2

~ 3

2 4

2 5

Sur e .

Oka y .

By the way , Yo u r Honor , if you 'd

We l o o k ed at -- we co mpar e t he si z e
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

1 9

20

2 1

22 Q.

~ 3

2 4 A .

25 Q.

219

is p r e ce de d by a c omparis on q u esti on . S o

t h a t pa ir of questi o n s i s e v al u at e d

c han n e l by ch a n n e l , t h e tw o r e spirat i on

c hanne ls , the GS R , and the c ard iova sc u l ar

ch a nne l .

The re s po n se o n e a c h o f th ose

ch a nnels t o t h e co mpa r i so n qu esti on is

c omp a red t o t h e re s p ons e on t h e sa me

c han nel o f the r el e v an t qu est i on , and s o

t h a t is rep e at ed f o ur ti me s fo r each pa ir .

If t h e resp o nse t o t h e r e l e v a n t

qu e s ti on is b i g g e r , o r mor e dra ma t i c , o r

st r onger th an the r e sp onse to its pa ired

c o mp ar is on q ue s t io n , we a wa r d that

c o mp ar is on a n egati v e on e , tw o , o r three

p o i nts bas e d o n ce r t ain sc ori ng criteria .

If the ph ysi ol ogi cal re s po n s e is

s t r onge r t o t h e co mp ariso n qu esti on tha n

it i s t o t h e rel ev a n t , we a s si g n pos itiv e

p o i nts t o tha t co mpariso n , one , tw o , o r

t h ree .

An d I be l ieve yo u had i n di ca t e d tha t Sahil

Sh a rma had a p os iti v e six?

Cor rect .

An d p ositi v e f ive t o n egat ive f iv e would
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1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

15

1 6

17

18

19

2 0

2 1

22

~ 3

2 4

2 5

A .

Q .

A .

Q .

A .

Q .

A .

Q .

A .

Q .

A.

Q .

A .

22 0

be i n co nc l us i v e ?

Th a t ' s righ t .

So wh a t wo u l d - - s o p os i t ive s i x , woul d it

be f a i r t o sa y that start s wh ere y ou pa ss

wh e r e you ' r e g oin g t o c ome a n d say

y o u ' re t r u thf u l , y o u passed th e p olygrap h?

Th a t 's t h e cr i teri a fo r truth fu lness , y e s .

So wo u l d i t be - - a m I u n d ers t an d i ng

cor rectly a nega ti v e f ou r - -

Ne g ativ e si x .

A neg a ti v e si x , oka y , and do wn would be

wh e r e yo u ' re sa ying you ' re b e ing

de c ept i ve?

Co r rect .

Yo u fail?

Ye s .

Oka y . Let ' s sa y just h yp o the tically I , o r

an y one , f or th a t ma t t er , yo u a d mi n i s te r a

p o l y graph tes t and I -- my s c o r e is a

p o s itive 1 3 ?

Uh - huh .

Wha t wou l d t h at me a n to yo u? Ho w wo u l d

yo u i n t e r pre t that?

A p os i t i v e 13 ? Th a t yo u were t r ut h f u l t o

th e relat iv e qu esti o ns .
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

1 5

16

17

18

19

2 0

2 1

2 2

~ 3

24

25

Q .

A .

Q.

A .

Q .

A .

Q.

A .

Q.

A .

221

Am I -- because th a t number 's hi gher does

tha t mean I 'm be ing more t r u t h f u l than

s o me on e wh o h a d a p ositiv e s ix?

No , you can 't be mo r e tru thful . You can

onl y be t r uthf u l .

An d h ave you eve r had so mebo dy wh o had ,

sa y , a positive 13 - -

Yes .

- - i n you r ex p e r i e nc e ?

Yes .

Ho w wo ul d y ou co mpare - - wh y wo u l d th at

p e r s on have a p os i t i v e 13 and Sahil S ha rma

h av e a po sitive si x , wha t 's the

d is crepancy there?

Th a t ' s a g o o d questi on .

Th a n k yo u .

As h u ma n being s we are v a riable i n th e

ext en t to our r esp o n s e t o t h ing s , so me

p e o p le are les s ner v o us , s ome people a r e

mo r e nerv ous . So me p eo p l e are mo r e

ta l kative , so me p e op le are less .

And t h e ext ent o r the streng th of

o ur p hys iolog ic a l respo n se s to t he s e

q u e sti o ns i s ju s t one exa mp le o f a

var iabil ity in the hum an race .
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Th a t n umb e r six , plus o r mi nus , i s

th e resul ts o f hun d r e ds o r t h ou sa nd s o f

su b j e ct s i n l a b o r a to ry re s ea r ch , we l o o k ed

at - - we h a d d i f fer en t , i n a n ex per i me n t a l

wa y , o r po s t -ho c wa y , we l o o k e d a t cut

of f s o f pl u s o n e t o mi n u s o n e , p lu s tw o t o

mi n u s tw o , p lus th r e e t o mi n u s three a n d

s o fo r t h , a n d we f o u nd tha t p l u s six is

t h e o p t i ma l le v e l .

I f y ou u s e a p l us s e v e n , o r plus

e i g ht , o r p l us nin e , t he a c cu r a c y rat e

in c r eas es is the numbe r o f in c on clusi v e

ou t c ome s .

So the n u mb e r six is n o t a r b i t rary .

Th e r e 's an expe r i men t a l b a s i s to i t s o

th a t a p ers o n wh o sc o r es a pl us 1 3 is n o

mo r e li kely to be t r u t h f u l t h a n s omeb o d y

wh o s cores a p l u s six .

I t ' s ju st th e y ar e having a s tr onge r

ph y s i o l ogi c a l rea c t i on ?

No , i t may be t h a t t h eir p e r s o n a l

ch a rac ter istic s o f re s p o n s e ar e dif f e ren t

fr om a pe rs on with a l ow er - - a p osi ti ve

Th e o n l y t hing th at

Aft er loo k i n g a t

do e sn ' t i n c r e ase .

n o t a n arbi tr ary num ber.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2 0

2 1 Q.

22

~ 3 A .

24

2 5
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s c o r e .

2 It 's a l mo s t l i k e s ho e s i z e . So me

3 p e o pl e hav e b i g ge r feet . It d o e s n ' t mean

4

5

6

7

8

9

10

1 1

12

Q.

th a t t hey wa l k b et t er o r c a n ru n f aster .

Th e y just h a v e bigg er feet .

We s p o k e ab out - - o r yo u sp ok e ab out th e

t e s t ques ti o ns , t he th ree tes t qu esti ons .

An d t h e r e were s o me o th e r que sti ons that

y o u h ad a s k e d .

Co u l d y o u g o thr ough what those

qu e sti ons we r e , a nd what the r e s po n s e s

we r e , and wh at y our c o ncl u s ion s were?

13

14

15

A .

Q .

A .

Su r e .

No .

Oka y .

In a n y p arti c ular orde r?

Th es e q u e s t i on s wer e s et -- I 'll

16

17

18

r e a d them i n c a t e go rie s , but no t - - unl ess

y o u ' d like the actu a l o r d e r t h ey were

ask ed in .

19

2 0

Q . Th a t 's u p t o the Ju dge .

e a s i er f or the r e c o r d .

I t mi g ht be

I d o n 't k n o w . It

2 1 mi g h t be e as i e r to do it in t h e o rd e r they

we r e a sk e d .22
,
2 3 A . Ok a y . Th e f i r s t qu esti on was what we call

24 a n eut r a l q u est i on . I t 's n ot c o nsidered

2 5 i n t h e e va l u a t ion o f th e t est . And that
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8
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12

13

14

15

16

17

18

19

20

21

22

~ 3

24

25

22 4

was : " I s t od a y Fri d a y? "

Mr . Sharma 's answer wa s ye s ,

be c ause i t was Frida y .

The nex t que s t i on , num b er tw o , is

wh a t we c all a s acr i fic e r eleva n t . It

ap p r oa ch e s the re l e v ant i s su e it sel f a nd

is the re t o g e t an y un r el a t ed tensi on awa y

fr o m the pe r s on . It ' s n ot in cluded in th e

ev a luation pr ocess .

And th a t qu e s tio n is t h i s , similar

to o n e s you ' v e h ea r d b e f or e t oda y :

" Re g a r d i n g Mic h e l le Sac ia ' s a ccus ati on s ,

d o y o u inten d to an sw er truth full y each

q u e stion a b o ut that? "

Th e t h i r d qu e sti on was another

ne u tral qu es ti on : " Ar e we in Ca lifo r n i a ? "

Our vi e wpo int i n Uta h wa s th at

t hese th r e e q u e s tions we re not r e al l y

im p or tant to u s e x c e pt in th a t they

p ro v i de d a bu f f e r f ro m i n i t i al r esp ondin g

wh e n th e s ubje c t kn o ws , b o y , t h e test is

s tarte d n o w, t he c hip s a re d o wn , t h is is

i mp ort a n t , peo p le wil l a l way s r es po n d t o

t h e first q u esti on no matt er wh a t y o u ask

th e m, and th at 's ju s t what we c all an
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Th e fo u r t h quest io n was a

-- d i d it appear h e was be i ng decep tive ,

Th e n quest i o n five wa s

that qu e s t i o n ?

Wh a t we do with compariso n q u e s ti o ns , and

ma y b e I sh ould t ake this opp ort unity to

" Be f o r e

What was his

Di d yo u make a con clusion ontru thful?

I 'm sorry t o inte rrupt .

r espo n s e ?

I 'm so rry .

Th a t 's okay .

No .

An d then wh at was yo u r - - I mean , d id y ou

2 00 6 , di d y o u ev e r break a l a w, ru l e , o r

re g ulat io n a n d ge t a wa y with i t ? "

I 'l l go through al l th e q ue s tions

if y o u ' d like and then I 'd l ike t o say a

fe w words ab out comparis on qu es t ion s ,

o ka y?

com parison q u e s t io n t h a t was :

o rie n t i n g r espo n s e .

You wa n t to g e t that out of the way

so it doesn ' t o bf us ca te th e r eal re s po n s e s

t o t h e imp o r t a nt q u e s t i ons t h a t we need to

ha v e .

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15 Q.

16

17 A.

18 Q.

19 A.

20 Q.

21

22

~3

24 A.

25
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wh en polygr aph exam in ers gave tests they

us e d t he techni q ue c a l l e d

re l ev ant -i rrel e vant .

I n a c a s e like thi s , they wou l d u se

qu e s ti on s li k e my questio ns t o Mr . Shar ma

ha v e an em o t i onal psyc ho l o g i ca l loading ;

pa r tic ularly , t o the i nnocent p e r s on

be c au se he d i d n ' t d o it , h e ' s shocked that

he ' s been - - I 'm n ot t a l k i n g a b o u t him

sp e cif icall y , b ut an y innocen t person

wh o 's wro ngl y acc us ed o f s om e t h i n g is

g o i n g t o ha v e an em o ti onal r e a cti on t o

th a t , no t onl y t o what others think about

hi m fo r h a v in g b e en acc use d , b u t to

te l l yo u wh y we us e co mp a r i son q u e sti o n s

a nd wha t t h e y d o .

Ac tually , I th i nk the record i s full of

th a t . I und erstand .

We l l, I can ' t really answe r y our quest ion

wi t h out gi ving that e x p l a n a t io n , I 'm

sor r y .

Go a h e a d and g i ve that ex pla na t ion an d yo u

can answer my q uesti on .

ab o ut Miss S a cia 's a c cusation s . These

Years , a nd ye a r s , and y e a r s agoOk a y .

1

2

3 Q.

4

5 A .

6

7

8 Q.

9

10 A.

11

12

13

14

15

1 6

17

18

19

20

2 1

22

~3

2 4

25
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8
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10

1 1

12

1 3

14

1 5

16

17

18

19

20

21

22

~ 3

2 4

25

22 7

p o s s ibl e cons e q ue nces th at cou l d a r i se

fr o m b e i ng co n v i c t ed o f a c rim e t h a t h e

di d n 't c o mmi t .

And that r el e vant -irr e l eva nt

te c hnique th ey woul d hav e rel e vant

qu e sti ons like the s e a n d a l o t o f

ir r el e vant que s t ions , ar e yo u s i t t i n g

d o wn , is today Tu e s d a y , are we in South

Da k ota , or wha t e v e r .

Well , what the y fo u nd i s that

alm ost ev er yb ody fai le d these

r el e vant -irr e l ev an t te s t s be c ause the b i g

rea ct io n s t o ev e ryb ody ' s te s t we re alwa ys

to t h e r el e v an t ques ti ons .

And af t e r s ome ye ars o f t h a t ,

som ebody scr atc hed his head , ac t u a l l y a

fe l l ow name d Rei d i n Ch i c a go , J o hn Reid ,

wh o said , wa it a mi nute , we h a ve to gi v e

i n n oc e nt p e o p l e so methi n g to fo c u s th eir

e mo t io n on , the i r s tress .

And he ca me up with th e co n ce pt o f

a c o n tro l qu est ion , wh i c h we n o w c a l l a

c omparis on q u esti on , b ut it 's e x a c t l y the

s a me thing .

Hi s fe e l i n g wa s , and it ' s been
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b o r ne out n o w by d e cades of r ese arch , was

th a t i f the p e r s o n is ask ed a co mpa rison

qu e sti on tha t we cha r a c t e r i z e as a

p o s sible l i e co mp ar i son questi on , t h a t he

i s a l mo s t cer t a i n t o b e ly in g ab out , a n d a

qu e s tion i n t h e sam e general c a te go r y as

th e relevan t quest i o ns , t hat t h e inno cent

p e r s on should r esp ond mo r e st ro ngly to t h e

c ompa riso n q u es tion s if the e xa miner

du r ing the pre - te st in ter v ie w has

e stab l i s hed wh a t we r efe r t o a s a

p s y ch ol og i c a l s et .

The tec h n i q ue is very s i mp l e . Whe n

we g i v e tes t s lik e t h i s , the s u bje c t i s

t o l d after the rel e va nt q uest ions are all

r e v i ew e d , I ' ll t el l h i m, " I hav e s ome

oth er q u es t i o n s that a re go i ng to b e o n

t h i s test . I call t h e m char a cter

qu e sti ons , and th e re a so n the se are in

t h e r e , these q u e s tions a r e on yo u r t e st ,

i s to h elp me when I do my eva l u a t io n

l a t e r , t o dete r mi ne if yo u ' re t he kind o f

a p er so n wh o woul d have co mmitte d t his

cr i me . "

So , yo u know , if yo u 've d o ne a lot
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o f t h e things t h at I 'm g oi ng t o be ask i ng

you about , clea rly , you kn ow , it wo uld

sor t of influe nce my dec i s ion at the e nd

o f t h e da y and I c an o n l y c om e t o o ne

con c l usion the n . And I 'll discuss thi s at

l e n g th with hi m . And t he n I ' l l sta rt

r e v i ew i n g the co mpar ison q uestions .

The fir st one I asked Mr . Shar ma

get a way with it? "

I sa id t o h i m so me t h i ng like ,

" We l l , you kn o w, y ou 've bee n accused o f

bre ak ing a law , clearly . An d I ' m a sk i ng

you t h is qu e s ti on t o de te r mi ne i f you 've

g o n e thr ou gh l i fe b r e a k ing a l ot of l a ws

and rule s and r e g u l a t i o n s , becau se i f you

a r e , th i s - - yo u wou ld ce rtainly be t h e

kin d of guy who wouldn 't have a lot of

pr o ble ms brea k i ng laws a nd rules . "

This is do ne pur po sely to have the

per s on n o t make a l ot o f adm i s si o ns s o

that he will probably b e l y i n g wh en h e

say s n o t o th i s q uestio n .

La t e r o n in t h e tes t o r betw een

1

2
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4

5

6

7

8

9
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11
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13

14

15
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2 0

2 1

2 2

~ 3
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for ex a mp le was :

ever break a law ,

" Be f o r e 2006 d i d you

ru le , o r r e gu l ati on an d
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23 0

c h art s he ma y mak e an admissi on , or he may

ma k e one r i g ht t h en .

And i n Mr . Sha r ma ' s c a s e h e did .

An d so I mo d i fie d t h at ques ti o n to rea d :

" Ot h e r than wha t y ou t o ld me be fo r e 2 0 0 6 ,

di d yo u e v e r b r e a k a law , ru l e , o r

re g ulati on an d ge t a way wi th i t ? "

We h a v e f oun d - - o nc e a g a i n , I keep

r e p e ating mysel f -- by e xt ens i v e r epeat e d

r e s e ar ch t h at i nnoc ent e xamin e es will

r e s p ond p h y s i o l og ic a ll y f a r mo r e st r o n gl y

t o t h o s e co mp ar i s o n q ues t io n s than t h ey d o

t o the rele v ant qu e s ti ons , an d the

o p p os i te is t r u e f o r guil ty p e ople .

Ok a y .

Wo u l d you li ke me t o k e e p go i ng ?

We l l , I j u st want t o g o ba ck t o qu e sti on

num b er 4 , t h e questi on nu mbe r 4 .

He h a d an s wered -- so i f I 'm

un d erstandi n g corr e c t l y , y ou s a i d , " Be f o r e

20 0 6 , have yo u e v e r co mmi t t e d a cr i me or

b r o k en a law , o r b r o k en a rul e and g o t t e n

aw a y with i t , " a n d he said , " No," a n d wi th

y o u t h a t wa s indica t ed as b ei n g d ec e pt i ve ,

a nd y o u ask ed h i m t o - - ano th e r qu esti on ,
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an d he to ld yo u s om e thing , an d then y ou

sai d , " We l l, exce pt for what yo u j u s t t o l d

me " ?

We a r e -- oka y . We a r e h opin g or assumin g

th a t the pe r son is l ying to t hese

com paris on que s t io ns . Ind e ed we want them

to b e l yin g .

I 'm not jud ging wh e t h er -- I 'm n o t sa ying

he s h o ul d ha ve been l ying o r no t . What

I 'm trying t o get t o o n the f irst questi on

you asked him about th at , when he said n o ,

he wa s b ein g d e c e ptive?

An d I under s t and that' s wh at y ou

wa n t , that th a t ' s what he 's sup pos e d t o be

I d on 't kn ow if he was being d e c e p t i v e or

n o t .

You wer e un able t o te l l ?

Th a t 's wh y it ' s c alled a p r ob a ble li e . We

d o n' t ev a l uat e th os e q ue s t io ns

in d i viduall y . We d on 't e valu ate a n y

qu e sti on in dividua l l y .

But you lat er found o u t that t he r e was , in

fa c t , s ome th i ng t h a t h e to l d yo u abo u t

th a t h ad h a p p ened prior to 2006 ?
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Ar e questi o n s o n e t h r ough f ou r th e only

non -p oly gr aph qu e st i o ns , t h e que s t io n s

th a t ar e n o t in your rep ort that were

as k ed o r we r e th e r e more ?

I ' m go i n g t hro u g h t he ent ire s eq uence o f

11 q u e s t io ns . I th ought that 's what yo u

as k e d .

We c a n pr ob a bly skip t h e o nes that we ha ve

Yes .

So yo u r e vam p ed yo ur q u es t io n ?

Co r r ect . And that ' s s t a n d a r d practi ce , b y

t h e way , in a n y q u e s t i o n in g in any f or ma t .

Oka y . Wha t wa s th e ne x t qu es t i on a f te r

th a t ?

Le t ' s see . Th a t wa s -- numbe r 5 , I c a n 't

rem ember wh ere we s t opped . Th e first

r e l e van t .

I b el iev e n umber 5 .

Oka y . " Di d Mic hell e Sa ci a ta lk to yo u in

b e d b e fo re y o u r s e x u al activi t y with h e r , "

t o wh i c h Mr . Sharma a nsw ered y e s . Keep

g o i n g ?

Ar e we g etting int o t he

1
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1 3

14

1 5
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2 2

~ 3

24
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A .

Q.

A .

Q.

A .

Q.

A .

Q.

BY MS .

Q.

A .

Q.

THE COURT :

KANELLIS :

Ye s .
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2 00 6? "

Qu e stio n --

as h a med of , o r emb a r r ass ed ab out bef ore

Qu es t i on 7 , the modifi ed versi on

"Ar e y o u

" I s this

Qu e s t i o n si x

I ' l l just

" Ot h e r tha n what y ou t old me

We tal ke d ab out th e thr ee

Qu es ti on 9 wa s a neutr al :

Qu e st i on -- o ka y .

qu e s ti on .

qu e s tions .

Qu e s t i on 1 0 was a c omp aris on

si t ting d own , " t o wh ic h he an swered y es .

Qu e s ti on 8 wa s an ot h er o n e of the rel e van t

Ok a y .

So r ry ; n o .

His a n s we r was yes .

An d what wa s the r e sp on s e to t h a t ?

wa s , " Ot h e r t h a n wh at yo u to ld me , did you

e v e r d o an y t hing se x ually tha t yo u were

Ok a y .

th e month of Ma r c h? "

wa s a n o t h er n e u t r a l qu estion :

wa s o n e o f th os e r e l e v a n ts.

Oh , o k a y .

me n t i on f or t h e r e c o r d th at q u es ti on fiv e

Ri g ht .

r e l e vant qu e stions .

al r ea dy t al k ed ab ou t .1

2 A.

3

4 Q.

5 A .

6

7

8

9

10

11

12

13

14

15

16

17 Q.

18 A.

19 Q.

2 0 A.

2 1

22
,
2 3

24
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p ri or to last yea r , d id yo u ever li e to

an y one wh o love d o r t r u s te d you? "

He a nswe red n o .

And t h e n qu e s t i on 11 was t h e t h ird

of t h e three relevant q u es tions .

Now , qu es ti on 7 , is t h a t t he sa me k ind of

questio n that qu es t i o n 4 wa s , where i t ' s a

pr o b abl e l ie?

Yes .

Yes , u h - h u h .

You t a lk e d a l o t a bo ut at th e be gi n n i n g

pe ople ' s physiolo gi cal re s ponse and ho w a

pol yg r a p h work s an d al l o f th at .

But what ab out someone , if I say

s omeo n e ' s -- a nd I know t h is isn 't t he

medic a l t e r m -- but a co mp u lsive li ar or

ha b i tu a l l i a r , d o you kn ow wh a t I mean

wh e n I s ay that , s o me b o d y t h a t c an j u s t

l i e all t he ti me and does i t thro ug h the

c o u rse o f a p e r io d of years?

I u nder stand what y o u 're talking abo ut , I

thi nk .

I f y o u ' r e u s ed t o d o i n g that , wou ld t hat

h a v e any effec t on the p ol y g r a p h if yo u ' re

1

2

3

4

5

6 Q.
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8

9 A .

10 Q.

11 A .

12 Q.
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Ok a y . Wha t about questio n 1 0 , sa me thi n g ?

OF F ICIAL COURT RE PORTER - C .A . T .



1

2

3

4

5

6

7

8

9

10

11

12

1 3

14

15

1 6

17

18

1 9

2 0

2 1

2 2

~ 3

2 4

2 5

A.

Q.

A.

Q.

2 3 5

t h a t ty p e o f p e rson ?

No . And a ctu ally there is pe rtinent

sc i e ntifi c r esearch a d d r e s s i ng th at .

Sh a ll I t e ll y o u ab out that?

Ye s , p l eas e .

Th e u l t i mate p a t ho l og ic a l li a r o r

s y s te mat i c lia r is what we c a l l th e

ps y chopa th , o r at l e ast a psy ch opath

t hat ' s o n e of the b e havi ors t hat a

ps y chopath will exh i bit , but -- mor e

s t r ongly an d ro u t in ely t h a n an yo n e else .

Th er e hav e b ee n sever al e x pe r i me n t s

p u b l i s he d a b ou t th e rate o f a cc u racy o f

p o l y graph e x a mi n a t io n s wh en t h ey 're d one

wi t h psyc h op a ths , a s well as peo p le wh o

ar e not as s oc i a l i ze d a s o t h e r pe ople , wh o

sc o r e l ow on soc i alizat io n sc al e s , s o

f o r th and s o o n .

Al l of t h os e s ho w th a t there i s

e it h e r -- we l l , th a t there 's n o

si g nif i ca n t d i f f e r enc e be t ween t he

ac c uracy r at es o f p ath ol ogica l liars o r

ps y ch opath s , o r l o w- s o c i a liz e d ind ivi dua ls

t h a n t h e r e is with n o r ma l pe opl e .

No w , i n Cali f o rn i a a r e unstip ul at ed
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p o l ygraphs ad mi s s ible i n c ou r t in a

c rim i n a l trial , to yo ur kn ow l e d g e ?

No .

And j u s t so th a t the r e c or d ' s clea r , t he

p o l y graph tha t yo u ad min i st e red to S a h i l

Sh a rma , t h a t was n o t a st i p u la t e d

p o l y g r aph , co r r e c t?

It wa s my un de rstan di ng that i t wa s n o t

st i p ulat e d .

You in di ca t e d in your te s ti mony tha t yo u

be l ieved that th e u lt i mat e is su e o r the

ke y i ss u e he r e wa s , was Mi ch e lle S a c i a

a wa k e o r n o t a wak e ; is tha t a c curate?

We l l , I un d er st o od th a t ' s wh at th e

c rimi n a l charg e i s .

Oka y .

An d th at 's wh y I c hose thos e q ue s t io n s .

S o d o y o u agr e e o r di sag r ee -- I th i n k

Bi l l Evan s in d ica te d th e r e wa s an i s sue a s

far a s so meth i n g being consensua l or

for ced . Do you agree wi t h that?

I ' m no t quite su r e wha t the questio n i s .

We l l , am I co r r e c t i n s a yin g yo u fel t th e

- - yo u r qu e s tions ar e geared t owar d was

sh e awa k e or n ot a wake?

OF F I CI AL COURT RE PORT ER - C .A . T .



23 7

Wo u l d yo u a g r e e wi t h th at st a t ement?

th a t the i s s u e in his mind wa s , was t hi s

c o n s ensual sex o r did it inv o l ve f orc e?

Clear ly .

And based o n the charges you f e e l that is

th e import an t issue h e r e ?

Ye s .

Ok a y .

I me an , if yo u didn 't hear him say that - ­

I h e ard him t estif y , y e s .

Do yo u re ca l l him sayi n g that part?

I 'm s o r ry .

I mean , cer tainl y if

Di d you h ea r Bi l l Eva n s test i fy

On l y indir e c tly .

Oka y .

No t parti cu l arly , no .

s o me one is unc o n s c io u s o r sl e e ping what

th e y do is n ot c ons ensual at t h e moment .

But onc e aga i n , that ' s a l egal

is s u e tha t I 'm n ot qua l i f i e d to co mme n t

o n , I d on' t t h i nk .

Was there a n ything t h a t e i t h e r Bill Evan s

o r t h e p ol y g raph e x aminer fr o m BCI said

th a t y ou di s agree wi th?

No t hin g I c an recal l .

Do yo u - - i n yo u r opi n io n , would t h re e o r

f o u r -- o f t h e fac t t ha t we h a ve f o ur

1 A .

2 Q.

3

4 A .

5 Q.

6

7

8 A .

9 Q.

10 A .

11 Q.

12 A .

13 Q.

14 A .
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p o l ygraphs h ere , is t h a t c umulative?

Wha t do y ou mean?

Do y o u feel t h a t wo u ld b e cumulative? I

me a n , as Bil l Evans s a i d , he t o ok o ne , he

pa s sed it , an d I think Bill Evans used the

te rm , I think the r est is just beating a

de a d horse . Do you f eel these are

cum ulati ve?

Wo u ld you d e fin e " c u mu l a t i v e" f o r me ,

pl e a se?

Wel l , we hav e one p o lygraph . He comes in

and says , h ere 's a p olygraph , he passed

th i s p o lygr aph . What is y our

un d erstanding what t h e purpos e o r reason

b e h ind ha vi n g thre e more?

Th a t wouldn ' t my d e c ision and I don 't

rec all why . I know why he was gi ven the

fou rth , it was giv en at my suggestion and

I e x p l a i n ed why I suggested t hat . I don 't

kn o w wh y mor e than on e e x a mi ne r ran tests

on h i m an d I -- p er s onall y , I wasn 't all

t hat c o n c e r ne d .

Ok a y . When y ou administer a polygraph in

ge n eral , is there e ver a confidentiality

agr e ement th at is ex ecuted?
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cer tai nly n e v er di s c l os e t hat i n fo r ma t ion ?

Th a t 's co rrect .

Di d you r e v i ew the n e ws p a pe r ar tic l e s o n

th i s ca s e p ri or t o a d mi n i ste ri n g the

p o l y g r a p h exa ms ?

No .

Yes .

Was t h er e on e in t h i s - - in S a hil Sharma 's

c ase?

Of s o r t s , yes .

Of s o r t s . But yo u 're he re t e s tif ying

t o d a y , a nd y ou 'v e tur ned ov e r s ome - - ca n

you ex p l ain tha t , I gues s?

We l l , I can 't rememb er the wo rding in t he

re l e ase f or m that I a sk pe opl e t o sign ,

bu t I p l ed g e t o th e m co n f ide nt i a l i t y

un l e ss t h ey o r thei r r epresentative in the

f o r m o f an atto r ney asks me t o sa y

som ething abo u t it t o s ome one e l s e .

So i f he h a d - - if yo u had gi v en h i m the

p o l y graph exa m a nd h e had f a ile d , no o n e

wo u l d ev e r kno w ab o u t i t b eca use o f the

Yo u ' r e fin ish ed here?

con fi dent iali ty a g r e e ment ? Yo u would

Th ank y o u .MS . KANELLIS :

THE COURT :
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2 4 0

I was de e p in my o wn th ought s a nd I have

s o me qu esti o ns bef or e we g o t o redirect .

You me n t io ned the p re - test?

THE WI TNES S : Uh - h u h .

THE COURT : I think y o u sa id i t ' s

th e most im p ortant p art o f th e

exa mi n a t io n?

THE WIT NESS : Wel l , in a sen se .

An d I r eali z ed when I said th at I might

h a v e missp o k e n , but i t ' s a pa rt o f t he

exam i n a t ion t h a t I do feel is extremely

i mp ortant , be c a u s e it - - it a l l ows me t o

e sta b l i s h th e gr oun d rul es , and I use th at

ph r ase l o o s e l y , t he gro u n d ru l es f o r th e

examin a tion .

It al lo ws me , o r an y g o od e xaminer ,

t o e s t a b l i s h a kind o f a focu s o f

at t ention o n the p ers on being t ested that

we re f e r t o i n the in dustry , o r in the

pr o fessi on , a s a ps y ch ol o gica l s e t .

It allo ws me to es t ab lish th at

f o c u s , with o ut which I d on 't t h i n k the

re s ults wou l d b e me a n i n g fu l .

THE COURT : It ' s n ot more imp ortant

th a n the a c t ual qu es ti on and a n s we r part
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of t h e polygraph , itse lf?

te s t is mean ingless .

THE COURT : Th e pre -t e st b ec omes o r

is v e r y subj e ctive?

tes t er would approach that di fferently .

THE WI TNE S S : In a wa y , but when I

wa t ch other p r o f e s s io n a l s at their work ,

di f ferent s u rgeons approach t he same

op e ration d i f f e r e n t l y , too , but tend to

get t he same results .

Di f fe r e n t la wyers pre p are cases in

th e ir own p articul ar idi oms , b u t they , y ou

kn o w, th ey c an be equally ef f ective .

As l o n g as the examiner is

kn owledgeabl e and aware o f th e purpose of

th e pre -test interview and it s c omponent

pa r ts , his i ndividu al st yle sh ouldn 't ha ve

th a t much o f a n ef f e ct o n the val idity o f

t h e test .

I t ' s not more

i s with out it , the

That 's c orrect , yes .

Tha t 's what I was

In what way?

I n the sense that each

THE COURT :

THE WITNESS :

THE COURT :

THE WITN ESS :

I mi s s p o k e there .

imp ortant , but it
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r e a l ly l et me get a way wi t h t h at , b u t

d o e s n 't i mpa ct the o b j e c t iv e res u lts o f

th e p ol y gra p h ?

THE WI TNES S : Ex a ctl y . It d oesn 't .

THE COURT : Ok a y . Le t me appr oa ch

a n o ther qu es tion .

Supp o se Mr . Mi g d a l ha d c ome to yo u ,

o r a n y o n e f o r t h a t ma t t e r , wi th di ff erent

in p ut .

I t ' s h a r d f o r me to i magi ne a

sc e n ari o r i g ht n ow , b u t i t mi ght c ome i n

in a n empl o yment c o n text o r s o me t h i n g li ke

th a t wh er e s o me o ne f ro m huma n resourc e s

sa y s , f o r i n s ta n c e , we t h i n k th i s

par tic u la r p er son t o be tes ted i s gu i lty .

THE WI TNESS : Uh -h uh .

THE COURT : An d su p p o s e yo u we r e

ap p r o a ched with th e sce n a r i o t h a t the o ne

to b e te s ted wa s gui l t y , inst e ad o f

in n o c en t --

I ' m c a l li ng i t su b j e c tive .

Ye a h .

Tha t k ind o f s ubje c t

You did n ' t

Uh - h u h .THE WI TNESS :

g e t t i n g at .

THE WI TNES S :

THE COURT :
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THE COURT : -- do you t h i n k that

wo u l d a ff e c t y o u r ou tco me at al l ?

THE WITN ESS : I don 't think s o at

a ll . When I p e rso nal ly d o tests , I wor k

ver y , very ha r d to maintain my own

i mp ar t ia lity . I ' m always p a i d we l l i n

ad v ance of when I give t h e test . So - ­

and I remin d the su bj e ct o f t hat , to o ,

b e f o re we get s t ar t e d , th a t I 've b een pa i d

an d t he outco me o f the test is no t g oing

to be in flu enced b y me wor rying about my

pa y check .

I n a s e n s e , t omo rro w 's anoth er day .

Th e o u tc o me o f thi s te s t is n ot that

i mp ortan t t o me . Whe t her t h e o utco me of

the t est i s t r u t h f u l or d ec e p t i ve .

The o n l y t hi ng that 's t r u l y

i mp or tan t t o me is t h at I d o an i mp a r tial

and p ro fessi onal job .

I can a ss u me whe n a defe n se

att or ney cal ls me and asks me to te st his

cli en t th a t h e b el i e v e s t he -- he e it her

bel ieve s th a t his client is innocent or

he ' s n ot s ur e and h e wants to k n ow , or

ha v e more info r ma ti on .
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S o I go int o t hat kn ow ing that he 's

as k e d me a q ue s t io n , and it co u l d be

con s trued as b eing b i a s e d in o n e

di r ection , and I ha v e been c ontacted by

pe o ple who say the k i n d o f th ing tha t you

sa i d , that we kn ow wh o pr obab l y did it .

I wo r k very h ard at n o t allowing

8 th a t t o bias me . And , frankl y , I do that

9

10

by fo l l o wi ng t he same set of pr ocedures in

ev e r y test .

1 1 THE COURT : An d s o you don 't think

12

1 3

14

th e input p r ovided ca n skew the o u t c ome ?

Ha s there b een a n y sc ie n t i f ic t e s t i n g on

t hat ?

1 5 THE WITNES S : No , not if y ou ' re

16 di l i gen t . No , ther e has n ot . But if

17

1 8

19

20

2 1

yo u 're dili g ently f oll owing the rules and

d o n 't ha ve a pers on al stake in the

o utco me , the fell ow isn ' t yo u r c ousin o r

someth i ng , the n I do n ' t p a r t icu la r ly th i n k

i t mat te r s .

22
t

THE COURT : Yo u kn ow , I hav e to

2 3

2 4

con f ess , th er e 's s om e thing mi ngling ar ound

in t he ba ck of my mi n d about a sh ow that I

25 sa w o n TV som e t i me a go . It wa s either
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Da t e line o r 6 0 Minu t es , o r so meth ing l i k e

th a t , where there wa s a scena rio where

th a t kind o f input was t ested in a series

o f p o l y g r a p h s tha t i n the en d mad e th e

wh o l e c on ce p t , o r t he whole t e s ti ng

pr o c edur e l o ok b ad .

Ar e y o u a wa r e o f that s ho w at all?

Da t e line . I d o k n ow th a t sh o ws t h at I

ha v e seen a b out p o l y graph , n o t dramatic

sh o ws , but I think I recall a 6 0 Minutes

se g ment so me y e a r s ago , t he y do n ' t hav e

e n ou g h tim e to p or tr a y p olygr aph

a c c u rat el y.

If I wa n t ed t o s tack the d e ck

aga i nst p o l y g raph , I ' d k n o w h ow to do it .

I me a n , y ou k n o w, the wa y y ou c u t and edit

a p iece of f i l m c a n p o rtr ay any t h i n g a s

an y th i ng .

Th e fac t is , we ha v e g o t too mu c h

sci enc e be h i n d this t o le t a TV sh ow

in f luence u s in t h e o t h e r dir e cti on .

Once a g a i n , I 'd like t o sa y that if
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THE WI TNESS :

THE COURT :

THE WITNE SS :

No . I 'm s orry .

Yo u misse d that?

I do n ' t wa t c h
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a r e as in whic h we h a v e mad e t r e me n do u s

ad v ances .

One o f th os e is t h e t e c hni c al o r

th e me chani c al part o f t h i n g s . Po l y g r a p h

i n s t r ume nt s h a v e b e c om e far b etter a t

me a s u r in g a n d rec or ding p hysi ologica l

r e s p ons e s .

In fac t , I was d e l ig ht e d t o s e e in

pr o c edures t ha t hav e b e en dem onst rated i n

s c i e nti f ic r e se a rch o v e r d e ca d es a n d

de c a d es now a r e fol l owed dil i g entl y , the

r es ul t s ar e go i n g t o be ph en o me nal l y

ac c ur a te .

THE COURT : I ' m thinki ng of th e

bo d y o f cas e la w th a t we h av e here in Oh i o

wh e n I ask t h i s qu e sti on , a n d you don ' t

h av e to b e a l egal e x p e r t t o a n s we r t his ,

bu t o u r k e y c a s e , I t h i n k o n t h i s , was

is s u ed in t h e l a t e ' 7 0 s, o k ay?

Si n c e t ha t time fr a me , t h at ge ne r a l

ti me f r a me , h a v e p ol y gr aph ex aminati ons

be c ome mor e re l i a b le?
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THE WITN ES S :

THE COURT :

THE WI TNE S S :

Oh , f a r , far mor e .

Why so?

Well , t h ere a r e t wo
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th e testimon y he re t h a t both o f the

e x aminers u s e compu terized p o l ygra phs .

Th e y - - it ' s sort o f like rel ating a word

pr o c ess or on yo u r co mp u t e r t o the ol d

ma n u al typ e writers we used t o us e 50 ye ar s

ag o . It 's just a f ar better way , and

re c ords o f p olygrap h tests ca n be

ma i n t a i n e d fo r e v e r , where pap er , charts ,

u sed t o g et lo s t , bu r ne d , o r d e s t ro y e d

ac c i dental l y .

Most o f us h a ve bac kup c opies o f

th e e x a ms o n o t h e r di s k s , o r o t h e r drives ,

a nd so it 's a fa r s afer way t o do it .

Thes e new c omputerized pol ygraphs

me a sure ea ch respon s e hundred s of t i me s a

se c ond , s o t h e qualit y of the tracings is

re a ll y , re a l l y a c cu r ate , and th ey al l ow

you to ma k e p i n p o i n t measu rem ents fr om on e

pa r t o f a r esponse to an other . S omething

we co ul d o nly eyebal l o r use r u l e r s in t he

o ld days wh e n we we re working with paper

an d in k .

So th e techn ol o gy from the hardware

is f a r , far mo r e -- far bet te r th an it

us e d to be in 197 8 .
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As far as pr o c edures and

t e c h n ol og y , t h e r e wa s real l y a s c arcity of

hi g h qu al i t y s c i en tif i c rese ar c h i n 19 78 .

Th e r e wer e a handful o f go od st u d ie s , but

it wa s - - t he real imp ortant re se a rc h was

in it s infan cy a round 1969 or ' 7 0. An d

th e r e wer e o n l y a h a n dful o f peop le e v e n

d o i n g i t in t h e ear l y ' 7 0 s .

Si nce 19 78 the re ' s been a n

ex p l osion of po ly g rap h r esear ch ar ound th e

wo r ld . In stituti on s , both res earch and

un i v ersiti e s i n t he Un i t e d States , hav e

con duct ed an d publishe d s er i o u s s ci e nt ific

r e s e ar ch , in Ca n ada , in Isra e l , J apan ,

Ge rm an y , Russ i a , S inga po r e , a nd I ' m

fo r g etting s ome o t he r c oun tri e s .

Ou r kno wle d ge o f h ow t o stru cture

an d co n d u ct a p ol y g r aph test , o u r

kn o wledge o f how to evalu ate t h e re su lt s

o f a po lygrap h test , a nd o ur kno wle dge of

h ow to estim a te a c curac y is l i ght y e a rs

bey on d wha t it wa s in 19 78 .

THE COURT : Whe n yo u dr afted t he

te s t questi o ns for Mr . S h a r ma , d i d yo u

kn o w t he qu e sti ons th a t the o the r
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I do hav e o n e othe r

Wai t a minute .

opp o se d to be i n g ei t h er co nscio u s o r

u n c o ns c iou s , a wa ke o r asl eep , do e s tha t

af f e ct y o u r t e s t r e s u l ts her e , o r wo uld

t he q ue s ti ons b e e s s entiall y the s a me ?

THE WITNESS : The y wou ld be e xa c t l y

t h e same .

THE COURT :

qu e s ti on .

If Mis s S a cia , t h e a l l eg ed v i c t i m

i n t h i s ca se , were in a d r u nke n s tup or , a s

THE COURT : Al l right . I d o n 't

ha v e an ythi n g furth e r .

MR. MI GDAL : I hav e n o o t h e r

qu e s ti ons , Jud g e .

MS . KANELL IS : Nothin g , Yo u r Hon o r .

Th a n k y o u .

Ac t u all y , I t h i n k Mr . Migdal h a d read them

t o me ov e r th e ph o n e , y ea h .

THE COURT : So maybe y ou h a d it

s o mewhere in y o u r p sy che?

THE WI TNES S : Exc ept the re ' s o n ly

s o ma ny qu e s tions yo u can ask ab out this

i s s u e .

p ol y grapher s a s k e d h i m?

THE WITNESS : No .
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1 THE COURT :

2 50

An d it wo u l d n ' t aff e c t

2 your te st r esult s t h en , do yo u t h i n k ?

3 THE WITNESS : No . No e f f ec t .

4 THE COURT : I don ' t h a v e an y t h ing

5 f u r ther . I ' v e e n j o y ed hear ing t h is

6 di s c u s si on o n this to p ic .

7

8

THE WIT NESS :

THE COURT :

Th an k y o u .

Co u n s e l , d o y ou wish t o

9 ma k e a ny wr a p -up r e marks or br ie fs to t h e

10

1 1

Co u rt ? How a re we go i n g t o wra p thi s up?

By t h e wa y , s i r , y o u ' r e exc u s e d .

12

13

Your t e s ti mo n y is co nc l u d e d .

down .

Yo u ma y st e p

1 4 THE WI TNESS : Thank you ver y mu c h .

15 (Wi tne s s e x c u s e d . )

16

1 7

18

THE COURT :

wr a p - u p rem a rk s?

MR. MI GDAL :

Do y o u wi s h t o ma ke a n y

I wo u ld , J u d g e , a n d I

19 re q u est re b u ttal , al so .

20

2 1 t h e n .

THE COURT : Al l ri g ht . I n wr ap -up

J ud g e , and I k no w the l aw a n d I know

22
,
2 3

MR. MI GDAL : As I pu t i n my brie f ,

24

25

e very bo d y k n o ws th e l a w i n he re reg a rd i ng

t h e p olyg ra ph , b ut wh e n y o u r ea d So ue l a n d
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I t hink it 's Levert , in those cases , a nd I

think th at 's p ro b a bly , frankl y , wh y yo u

ask ed that las t q uestion , a n d I ' m g lad you

did , h a s there b e en a c ha n ge , sig n i f ic ant

sci entific cha nge since 1 9 7 8 , becau se t h e

la n guag e I p u t in my brief in So u e l and

Le v e r t contemp l a te th at we ma y r e vi sit it

a t ano t h e r ti me re g ar ding th e e f fec t o n a

jur y and whether the scie nce ha s ch ang e d .

I t hin k clear ly it h a s . I t h in k

af t er Eva n s an d Ste chsch u l te an d ,

e sp ec i a l l y , Dr . Ro vner b ecaus e he tal ked

a b ou t p ol y gr a ph in ge n e ra l , t he r esearc h ,

be c a us e h e , in a d ditio n to b ein g a

po l ygrap her , is a r esearc her , the

cr o ss -ex a minat ion did n o t q u e st i on t he

resu lts of eit he r of t he t h r e e p o l yg rap h s .

Th er e was n o c ro s s - e x a mi n at io n

r eg ardi n g que s t io ning Dr . Rovner ' s o pinion

regar di n g th e va l idity of p ol y g rap hs ,

wh e ther it q uali fies unde r 70 2 as I went

thr oug h each c r i teria u nd e r 7 02 , h i s o wn

tes t t h at he di d , his 96 o r the mi d - 9 0

pe r c ent r e l i able .

Ag ai n , a nd I th ink t he k e y l eg a l
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que stion is why does po lygra ph requi re a

stipu lat ion , as op p osed to a n y othe r p iece

o f sc ie n ce ?

I t frankly make s n o l e g a l sen se

5 wh a t s o e v er . I can 't th in k of a leg a l

6

7

8

9

10

11

re a s o n why , if it meets 702 , which t h e

tes ti mony in f ront o f you cle arly shows it

d o e s , why one s id e in a c r i min a l c a se ca n

st i p ul at e a wa y t h e re s u lt s j us t b y sa yin g

we ' r e n ot go in g t o ag re e .

I ma g i n e DNA, fi nge r p rint s , an y

12 oth er piece o f science . One s ide coul d

13 s ay , " I d on ' t agre e , " eve n th ou g h i t 's

14

15

16

reliable , i t does n 't co me in .

di f f er en c e wit h po lyg r a p h s .

a b s o lut e l y no s ense .

Th e r e i s no

I t makes

17

18

1 9

2 0

2 1

2 2
,
2 3

Th e pro sec ut or has a rgued in it s

b r i e f , a nd I th ink v e r y disinge n uo u sly ,

" We wer en 't there f or t h e stipulated

p o l y gr a ph ; the refo re , we d on ' t kno w wha t

ha p p en e d . "

As wi th any o t h e r p i e c e of science ,

i f we do th a t test privat ely , t hey ' re no t

2 4 th ere . That i s ground s for

25 cr o ss -e xa minat ion , or a mo ti o n in l i mine
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t here . "

Th at ' s why I ha d th es e o the r te s t s

don e . So I fi n d that qui t e dis i ngen uou s .

They c i t e th e c a s e , I t h i n k it 's

Ro p er , and t h ey ' r e r ig h t , in Ro p er t he r e

wa s a stipu l ati on . An d the Cou rt said

Le wandowski a n d I h ad that ap p ointment .

It wa s canc ell ed .

Th e y ha d every r i g ht i n t he world

to a s k any qu e s t io n they want ed , to

fo r mulate t h e test any way th e y want , t o

be t h e r e , a n d they wouldn 't a gree .

And no w the y s a y , " We l l , we weren 't

un d er 702 t o see wh e t h e r the p r o c e d u r e was

d o n e co r r ect ly . An d they wi l l ha v e t he

ri g ht to cr oss -e x am ine .

Why i s this di f f e r e n t th a n a ny

o the r scien ce? Th e r e 's no re as on .

Judg e , the re a s o n the y weren 't

th e re is b e c ause th e y wouldn ' t agree .

Th a t 's why .

I a s k ed , as yo u know i n my o t h e r

mo t i ons , an d as an of f ic e r of t h e Co u r t ,

we h a d an e x aminat i on s et fo r December

Con nie1 2 t h with Mike LoPr e s ti .
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ev e n th oug h wi t h th e stip ulat i on I ' m n ot

go in g t o let it i n , whi ch say s t o me , wh a t

v al ue is a s ti p u l at i o n i f a Co urt won 't

l e t i t ?

The Co u r t d i d i ts o wn 70 2 a n a ly s i s ,

wh i c h exact l y sa y s t he st ip ul ati on me a n s

n o t h i n g .

Eac h e x p e r t that got up t h e r e said

th e stipulati on ma k e s n o diff eren ce . If

we a g r e e o r i f we d on 't a g ree we g et t h e

sa me res ult s . Th e r e is no l e gal ba s i s f or

k e e pin g t hi s o u t .

An y que s t ion t hey ha v e a b out

wh e t her p e o p l e ar e li c e nsed , wh e t h e r

yo u 'r e c e r tifi e d , wheth er th e t e s t was

d o n e ri g h t , is gr ou n ds fo r

cr o s s - ex a min at ion .

Whet h er Ro vn e r agrees wi t h Evans ,

wh o a g ree s wit h S tech sc h u l t e , o r d oesn ' t

i s c r o s s - e x a mi n a t i o n . As in any o t h e r

p i e c e o f s c i ence .

Wh y d o we t r e a t this s o

di f f er e n tl y ? New Me x ico u n d e rs ta n ds tha t,

an d the ca se I a tt a c h e d a nd t h e ar ti cle I

at t a c hed t a l k s ab out -- it 's repug na nt - -
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State v . Do rsey , New Mexic o S upreme Cour t

sa y s th at i t ' s repu gnant to the rules of

e v i d en ce and p a r t icula r ly in c ompa t ible

wit h the purpose and scope of the rules o f

evi d ence .

It i s . It ' s r e p u g n a n t that

so mebod y wh o took fou r separa te e xams that

th e S t a t e and th e y know p ol ygraphs are

re l i able . I h e a r d no questi o ning t h a t

it ' s not rel iable . They can 't argue that

it ' s unrelia ble when , how man y times do

th e y dismiss c a s e s be cause s omebody

pa s s ed? Ho w many t imes? In t h e tw o o r

the three th ey resp o nded to the disco ver y

mo t i on , wh a t ab out in murder c a s e s?

I ha v e a mur d er case right now .

Th e y questi on ed a witness , he passed the

po l ygraph , end of th e case .

In t h is ver y co u r t ho u se , as y ou

pr o b ably kn o w, Judg e Co s g ro ve , to deal

wi t h s ome miss i ng ev i dence , had q u est i on e d

o n po l y g r a p hs the co u r t reporters . The y

pas sed . En d o f st or y .

Ever ybody us es it . Everyb ody kn ows

it ' s r eliabl e . Th e p ro s e c u tor is tellin g

OFFI CIAL COURT REPOR TER - C .A . T .



Bu t i t ' s f o r i n ve s tiga t ive pu rp os es , an d

we re l y up on t he resu lts .

Does so me bod y -- I f i n d that

i n c r edul ous t h a t th e y d on 't c o n s i d e r it

r e l i able . Who ca r e s why y o u 're using i t ,

y o u ' re doin g i t fo r ve r y i mp ortant

r e a s ons . It 's d et e rm ining th e o utco me of

in v es ti g ati o ns .

Whe n Bi l l Ev a n s test if ie d t h at he

ha s testifie d on b e h alf o f the Summit

Cou n t y Pr ose cu tor 's Of f i c e on st ipu lated

po l yg raphs , a n d th e defendant is

dec ept ive , d o they rea l ly wa n t to a r g ue

th a t we p u t up knowingl y unre liable

evi de nce bec a u se th e defe n se la wye r

a g r ee d?

I th ink that b orde r s on u nethical ,

an d they d idn ' t d o tha t becau se they rely

o n it . I can ' t believe t hey 're g o in g t o

th e argue t h at . Th e y ag ree s imply by

u t i li zing an d s pen ding money o n p olygraphs

for whatev er reaso n . Th eir a ct i ons tell

y ou it 's reliable .

S o th e o n l y que stion r eally would
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y o u , we use i t .

2 5 6

We use it a ll the time .
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I t is t he only pie ce of evide nce

a g r e e . "

ru l es of ev i d ence . It is r epu gnant t o t he

ru l es o f e vi d ence , t o t he purp os e o f the

ru l e s of evid e n c e .

Judg e , you s ho u l d let i t in , and I

b e do e s th e st i p ul atio n make a bit o f

di f f er enc e . And i t d o esn 't , a s t esti fi e d

to b y thr e e peo p le .

S o n ow he 's p ass ed f ou r po lygraphs

an d we 're supposed to g o t o tr i al . And

ma y b e t h e j u r y will n eve r hea r ab out

r e l i a bl e , sc ien t i fic ev i d e n ce b e ca use o ne

Tha t makes n o sense

It is an ana c h roni s m to thel i k e th a t .

as o p p o s e d t o an y ot he r p i ece o f

s c i e ntifi c ev i d e nce .

What if I h ad a so me s ort o f

f o r ensi c e xa mi ne r , f in g erprin t , gunsh ot

r e s i due wh o te s t ed Sa h il Sharma if that

wa s t he c r it ic a l i s s u e i n th e trial and it

me e ts 7 0 2 , a n d th e ex p e r t is qual i fi ed ,

an d h e di d te s t c o r r e ct l y , ca n yo u imagi ne

if o n e side , t h e p r ose cutor , s a id , " Oh,

th a t doe sn ' t co me in b e caus e we d on 't

si d e can sa y , uh -uh .

1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

1 9

20

21

22

~ 3

24

25

OFFICI AL COURT REPOR TER - C .A .T .



1

2

3

4

5

6

7

8

9

10

11

12

1 3

14

1 5

16

17

1 8

1 9

20

2 1

22

~ 3

24

2 5

258

t hink yo u d o i t and y o u do n 't deny

p r e cedent , b ec a use th e wording in Souel

an d t h e wor ding in Le v e r t talked about at

som e future d a t e we wi l l re vi sit i t .

As wha t happ e n ed in St at e ve r su s

Th o mas an d Ko s s , a s I pu t in my b r i ef , o ne

da y Batter e d Women ' s Syndr o me didn 't mee t

t h e q ua l ifi cat ions , then ther e wa s mo r e

re s e ar ch o n i t and mo r e t e s tin g and th e

Su p r eme Cour t simpl y said , at t hi s p oin t

we ' r e go i ng to l e t it i n . Th at wa s t o o

bad for Mr . Th omas wh o s p e n t t i me i n

pr i s on until t h e Su pr em e Court r ealized

it , o r Mr . Ko s s , I do n ' t r e mem b e r which

wa y it was , a n d h e sit s i n pr is on , yo u

kn o w, yo u 're righ t .

But it was i nt er estin g , wh en yo u

l o o k at t hat c a s e , th e a s s i gnme nt o f

er r o r , the t rial cou rt e r r e d by n o t

le t t ing it i n . Th a t wa s the a s s i g n me n t o f

err or .

Yo u ar e th e trial co urt . J u dge ,

you s ho u l d le t this in b ec a u se a t so me

p o i nt t h i s S upre me Co u r t and , fran kly , all

th e supreme co u r t s a re g o ing to let this
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st u ff in be c aus e it me e t s 70 2 .

It 's sc i e n tific a l l y re liable , it 's

go n e thr oug h the s ci e ntif ic meth od . It is

re p licated a nd ca n be t e s t e d . Th ey have

re s ea rc h .

The De p a r t men t o f Def e nse , the NAS ,

t h e Su mmit Co u n t y Pr o secu to r ' s Off i c e ,

p o l i ce depar t me nts , e v e ry b o d y uses i t .

Judg e , you s h ould l e t this stuff in

in t h i s cas e and le t the trier of fact

de t e r mine wh et he r t o beli eve these guys ,

t o g i v e it wh a t wei ght i t wan ts .

I t 's no t going to sup p lan t the jury

a s Ne w Mexi c o has s a id t im e a nd time

ag a in .

Th a n k you , Ju dg e .

THE COURT : Al l rig ht . Thank y ou .

And , Mi ss Ka ne llis , pl ease .

MS . KANELLI S : Yo u r Ho n or , the

St a te wou l d re q uest that t hi s Co u rt f ol lo w

th e well - e s t ablish e d law in th i s st ate and

ma n y o t h e r s .

This i s not s ome t h i n g a s Attorne y

Mi g dal p ortr a ys it , at any minut e the

fl o o d g a t e s a r e goin g t o o pe n a n d
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po l y graphs a r e goin g to be admissible in

ev e ry state . That ' s not the c a s e .

No othe r st a t e all ows u n s t i p u l a t ed

pol yg r a p h s i n , and I 've provi ded an

en o rm ous am ount of ca se law , bo t h state

an d feder al t h a t state s wh y .

Your Honor , t h i s is ch aracter

e xami n e r t o co me in an d testi f y , yo u are

al l o wing c har ac t e r evi de n ce , so meo n e t o

ta l k ab out the def e n d ant 's ch aracter

wit h out ha vi ng the d efendant t a k e the

st a n d o r su bjectin g h i m to

c ro s s -e x a minat io n , wh ich , as we all kn ow ,

wo u ld b e th e c a s e .

If thi s defendan t wan t e d to tak e

th e st a n d and s ay , " We l l, I 'm b e i n g

tr u t hful . I ' m a tru t hf u l per s on , " h e

wo u l d subj e c t hims e l f t o cros s -e xaminati on

b y t h e St a t e .

What the d e f e n s e wa n t s i s to al low

p e o ple t o c ome in and test ify tha t t h is

de f endant is truthf ul a nd he ' s b e i n g

tr u t hful , a nd ther e ' s n o

Th ere 's one s t a t e . On e state .

By all ow i n g a p ol y graphev i d ence .
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c r o ss -exa mi na t i o n .

I c a n c ro s s - exa mi ne t h e

p o l y graph er ' s c r e dent ia l s , bu t t h a t ' s n ot

wh a t t h e i ss u e is . Th e i s s ue isn 't

at t a ck ing th e peop l e ne c es s aril y wh o

con d u ct e d th e p ol y g r aph exam , i t 's that

th e y ' re b ei n g all ow e d to c om e i n a n d make

-- a n d te s ti f y t o othe r wi s e i nad mis si b l e

ch a r ac ter e v iden ce .

And , c e r t a i n ly , the d e fense want s

th i s t o c om e in , bu t , Your Honor , there ' s

l o t s of e vi d en c e th a t d o esn ' t c o me in .

Had t h i s d e f e n d an t c o n f ess ed and

n o t be e n r e a d his Mi ra nda war n in gs , it 's

en t irely p os sible tha t t h a t k e y piece of

ev i d en ce wouldn 't c o me in .

Ther e are r u l e s o f evi d ence , and

th e y a r e very str i c t , an d the y are ver y

s p e c i fi c , an d th e y s h ou l d b e e n f o r c e d .

Th er e 's l o t s o f ev i de nce , b o th

fa v orab l e a nd unfav orab le t o t h e de fe nse

an d th e St ate that do es n ' t c om e in becau s e

o f t h e c a s e l aw , be c a use o f t h e r u l e s of

e v i d ence . Th is is n o t s ome n ov e l t y .

An d , y e s , th e f act o f the matter is
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the State is n ot stipul ating t o a

p o l ygrap h . We h a v e that a b i l i t y . Just - ­

t h a t 's wha t t h e c ase law says , that 's th e

wa y i t has b een f or ye a r s , an d that 's th e

wa y it is i n eve ry st at e e xcept Ne w

Me x i co . Th e fact o f the ma t t e r i s

p o l yg raphs ar e n ' t ad mi s s i b l e .

No w , i n cert ain instan ces , i f the

p a r ties c h o o s e to agre e and t h e Judge was

wi l ling t o g o al ong with i t , t h e n it wou ld

com e in . But t ha t i s n ot th e c a s e here ,

an d I t h ink t h a t i s s i g n i f i c a nt .

Does i t c h ange the res ults? Well ,

ce r tainly n o t , but i t ce r t a i n l y d oes

c h a ng e th e fac t t h a t t h e Stat e was n ot

pr e s ent , h as be en de n i e d any e f f e c t i v e

cr o ss -e x a min a t io n , an d yo u wo u ld b e

al l owed , n ot onl y f o r the defendant t o

c omment on hi s g o o d t r u t h f u l ch a r a c t e r ,

bu t yo u ' r e als o g o in g to all ow him t o

te s tify to fa c t s t h a t occ u rre d .

Th e p o l y g r aph ex a mi ne rs we r en 't

pr e s ent at th e Sh er at on h otel whe n t hi s

hap pened , bu t yo u 're go in g t o al l ow facts

t o b e testi fied t o wi t ho u t an y
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cr o ss -examin at ion .

And p olygraphs a re used for

in v es tigative purp oses . Our office uses

t hem . Th e y ' r e u s e d for a v ariety of

thi ngs .

Also , he arsay is re lied on for

in v estigati ve purp o ses , but that d oesn 't

me a n that it i s admissible at trial .

Your Honor , we wo u l d ask th at you

not allo w this evidence to be p ut fort h a t

th e trial .

MR . MIGDAL : Judge , in rebut tal .

THE COURT : All right .

argument , frankly , makes our case because

she 's not tal k ing about th e 702 iss ues .

She is not talking a bo u t 702 issues . It 's

not adm issible because it 's n ot

a dmissible .

I said when I argued t o you any

oth er scienc e , if he has the money we can

conduct i t on o ur own .

What do the rules s ay? If I intend

to c a l l that witness at t rial I give the

o th e r side th e rep o r t .

The prosecutor 'sMR. MIGDAL :
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Base d on tha t arg ument , the defense

co u ld neve r co n d u c t its own experi ments or

Th e y ' r e s aying the y we r e de n i ed

eff ec tive cr os s -exa mi na tio n . So I as s u me ,

ba s ed on that a r g u me n t , i f I would ge t a

se p arate f in ge rp rin t examiner , any other

s c i e n c e , we do t hat tes t al o n e , wh en I

s h a r e it wi t h the m, do I ever hea r , "Oh ,

we d o n ' t get to cr oss -ex a mi ne becau se we

we r e n ' t the r e wh en y our e xpert did th e

te s t "?

They wi l l get t he r e p o rts as they

h a v e . And if th e y want to cr o s s -ex a mi ne

as , a g a i n , an y o t h e r piece o f science .

It i s character eviden ce , and the

pr o s e cut or k ee p s sayi n g - - and I do n 't

kn ow where thi s comes fro m this wi l l

c o rne in with out the d e f e n d a n t testifying .

THE COURT : I want you t o develop

th a t th ought f or me more . Ho w does it

i mp l i c a t e or not implicat e the Fifth

Ame n dment ri ght? This ev i dence her e that

we ' r e talki n g ab o u t .

Th a t makes n o sense .

Be caus e th e y 'r e n o t

th ere .

i n v e sti g at i o n , e v e r .
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MR . MI GDAL : Uh - h u h .

THE COURT : Go on .

MR. MI GDAL : I ' m not s ure o f the

Co u r t 's qu e s tion , bec a u s e th e S ta t e k eeps

ar g uing th a t c o me s i n without the

d e f e ndan t t es t i fy in g , be c a u se

THE COURT : Do yo u t h i n k tha t ' s the

ca s e?

MR. MI GDAL : That 's an interesting

is s ue , J u d ge . Who e ver s a i d h e 's n ot

tt e s tif ying?

I f y ou ' r e g o in g to limit that it

com es i n if h e t e s t i fi e s , that ' s a

di f fer e nt i s s ue , b e c a us e all t h e p olygraph

is , I put i n my bri ef o n a p articular date

in r e s p o n s e t o parti c u l ar t es ts , he was

t el l i n g th e t r u t h . Th at ' s ch a r ac t e r

ev i d en ce . It ' s n o d i f fe r e n t .

Ca n I co me i n a nd s a y , in my

o p i n io n th is pers o n ha s le d a t r u thf ul

li f e and is a truth f ul pe r son . Chara cter

ev i d en ce co me s in all th e tim e .

I c an co me in and say I 've k no wn

J o h n Do e f o r te n ye ar s , a n d i n my o pin io n

J o h n Doe 's a t r u t h f u l p ers on .
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bu t in my

We d o it all

It ma y

s o me

All t h a t i s , is an yb od y can sa y

wh a t ev er t h e y want , and I k now what the

ca s e law is . They ' re saying t h e y ' r e

te l ling th e truth wh en they ' r e raped .

Th a t 's why the syn d r ome evide nce c omes in .

sy n dr om e ev ide nc e t hat will c orne?

ev e n co rne i n in thi s c a s e .

They may , as Co n n i e Lewandowski

t o l d y ou , want t o bri ng in ra pe t r a u ma

s y n d r ome.

I kn e w t he perso n . I have

lo n gstandin g relati o nship ,

o pi n i o n th e y 'r e tru t hful .

th e time .

Agai n , why d o we treat this

e v i d en c e a s so d i ffe re nt ? Wh at is th e

What 's the imp lication ? When they

te s tified t h e y 're t e lling the truth . It

hap p ens all t h e tim e . All th e time it

h ap pe n s .

THE COURT : I t happens with certain

pr e r equisit es havin g o c c u r r e d . I guess

th a t 's s omething I n e e d t o l o ok at .

MR. MIGDAL : Of c o u r s e . Under , I

be l i e ve , 60 8 o r 6 0 9 , I c a n ' t r e me mb e r , but
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Why are y ou b r i n g i n g a n expert ?

Sh e to ld me t h i s happened , and this

hap pened , and this happened ; therefore , my

op i n ion -- a n d it h a ppens all the time i n

ch i ld sex abuse cas e s , too , Judge , and y ou

le t i t in .

An d wh a t d o t h e Co u r ts alway s say?

Do e sn 't g o t o the admissibili ty , g oes t o

th e weight the jur y gives it .

It 's t h e sam e th ing . Why d o we pu t

th a t they e x hibit th ese sympt oms ,

th e ref ore wh at th e y 'r e t e l l i n g is the

t ru th . I t ha p p e n s a l l t he t ime . The j u r y

gi v es it th e weight it wants to give it .

The prosecut or t old y ou , Judge ,

ag a in , with out an y a r g u me n t , t h i s is in

vi o l ati on of t h e ru l es o f evidence .

Uh -u h . This i s ex a c t ly what the

r u l es o f ev ide n c e t a lk about . It 's meets

al l t h e qual ificat i o ns o f 70 2 .

Wher e i n 7 0 2 do e s it say , b y the

wa y , y o u got to ha ve a stipul ati on

re g a rd ing a n y o t her ev id e n c e ? Nowhere .

It me e t s 702 .

It d o esn 't vi olate the rules of

OFFICI AL COURT REP ORTER - C . A . T .



2 68

th a t . Th e y c a l l e d no e xperts t o tell y ou

o ther wi s e , any bo dy who d isagr ees with

Ro v n er , beca use th e y can 't .

You ca n ' t us e p olygrap h s and then

s a y they 'r e no t reliable . You just ca n 't

do i t .

ev i dence . It co mplies wi th the rule s o f

evi dence . It 's just n o t tru e.

The y -- aga in , th e pr o secutor never

qu e st ioned i ts r e l i a b i l i t y be cause they

can 't , b e c a u s e i t ma k es n o s e n s e , t hey 've

n e v e r q uest i one d th e reliabil ity , a nd ,

fr a nkly , they 've ne ver questi oned the

qua lif ications of the par t ic ula r peo p le

th a t testifi ed .

All th e y ' r e say i n g is , that i s the

l a w. And f ollo w wh a t is pr e c e d e n t o n

a s far a s the law , but th e y 're n o t t hey

can 't que sti on and th e y haven 't in any of

th e a r g u me n t s t hat it qua lifi es under 702 .

Th e y ha ve simp ly s a id it requires

sti p ulati on .

And I tho ught I would hear that the

s t i p u l a t i on aff ects t he r es ult s and i t
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Al l th e y can s ay i s f ollow old law

b e c a u s e that 's th e way it i s . Well , you

kn o w, DNA, yo u k now , what 's Pie rce? I

d o n 't reme mb er wh a t y e a r Pier ce is , I

th i nk 1 9 9 0.

Im agi n e if y ou were a d e fe nd a n t in

1 9 8 8 b ef or e DNA an d yo u have DNA t hat

ex o ner ates y ou .

Th at ' s ju s t the way th e law is ,

s o r ry , Judg e , sorr y , Mr . Defend ant , it

Yo u kno w , j u s t b e caus e th at 's t h e

wa y so me t h i n g wa s d o esn 't ma k e it r i g h t .

An d a t so me po i nt , and I ' m hop i ng i t ' s

y o u , J u d g e , so me j u dge will s tand up an d

sa y t hat la w is f r a n kly basel ess and

re p u gnant to t h e ru l es o f ev i denc e .

And , J u d g e , yo u had a F i f t h

Ame ndment qu esti on , a n d I 'm n ot s u r e

THE COURT : Wel l , I thi n k yo u 've

t o u ched o n it somewh at about the fact that

t h i s man ma y want t o a dmit th is evid en ce ,

ye t n ot tak e the s t a n d .

MR. MIG DAL : That ' s a differ e n t
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s e n s e .

Tha t d oes n 't ma k e any
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is s u e .

Now , if the Co u rt ' s s a ying - - and I

kn o w there wa s a case tha t ta lked ab out

that , wh e th e r t h a t i mp lic at e s the F i f th

Ame ndme nt , I don 't t h i n k it implicates the

Fi f th Amen dm en t wh a t s oe v er . F r a nk ly , he

h a s t he righ t not to te sti fy .

Bu t i f t he Co u r t is sa ying that I

wi l l l et it in i f he t es t if ies , that 's a

di f f erent l e g al issu e . But t hat 's

se p arate an d a p a r t fro m, d oes it meet 7 0 2?

Th a t 's a c ompl e te l y d i f fe r e n t issue .

But yo u hav e t o - - can s omebod y

it woul d n ' t ma ke s e n s e , f ra nkl y , to do it

o th er wi se , ju s t o ff th e to p of my h e ad ,

I ' m n ot co mmitt i n g to that , b ut th at 's

li k e putti n g s omeb o d y o n t o g i v e o p i n io n

te s tim ony abo u t th e t r u t h f u l nes s o f the

def enda n t wh o d o es n ' t tes ti fy . It d oesn ' t

ma k e a ny sense .

So cha nce s are , a g a in , off t he top

o f my he ad , it wou l d o n ly mak e s en se i f he

doe s testi f y . But tha t 's a d ifferent

i s s ue .

I d o n 't think it i mpli cates the
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fi r s t .

po i n t , but t h a t ' s n ot wh at I s a i d .

But i f you ' r e s ay i n g , yo u kno w, it

me e t s 702 but he 's go t to testify , that 's

a di f f e r e n t questi on .

THE COURT : I gues s firs t thin gs

MR. MI GDAL : Ri g h t .

THE COURT : Yo u kno w, tha t ' s the

qu e stion we have t oday .

Wh a t I ' m s a y i n g to yo u , I th ink , is

You 're missing my

I do n 't kno w what theMR . MIGDA L :

MS . KANEL L IS :

poi nt is . If the p oint is it ca n on ly

com e i n wi t h his testimony , tha t ma y be a

di f f erent l e gal issue . That may be a

di f f e r e nt lega l issue . And ma yb e yo u 'r e

ri g ht . I d on 't agree wi th you b ut I don 't

d i s a gr e e with yo u . That ma y be a co rrect

i s s u e .

F i f t h Amend me nt necess ar ily . And I kno w

the re wa s a ca se , and I can ' t re me mber

wh i c h one talks a b o u t i t , bu t t h e

pr o secutor keeps sa ying he ' s n ot going t o

tes tify ; th erefore - - I mean , who s aid

tha t? I nev er said t h a t .
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fa s t pron oun ce me nt fr om the b ench . So

I ' l l do tha t as s o o n as pr act ical .

MR. MIGD AL : Th an k you , Ju dg e .

THE COURT : We ' r e co ncl u de d . Ha v e

a g oo d da y , eve r yone .

th a t if th i s Co u r t sh o uld agr e e t o a d mi t

th i s testim on y tha t may rais e ot h e r issues

we hav e t o work th r o ugh .

An d so we h a v e had a goo d

di s cussi on o f the is su e s t oda y , an d let me

su g g est mayb e a uni q ue o n e . I d on 't kn ow

wh e t her t hi s k i n d of discuss i o n has ever

oc c urred in -- as i t re lates to p ol ygraphs

in t h e St ate of Ohio .

MR . MIG DAL : Ju dge , I d i d n ' t mo ve

to ad mi t my Exhi bit s A t h ro u g h D .

THE COURT : Al l right . I s t h e r e

an y o b j e c t ion to th os e ?

MS . KANELL IS : No ob je ct io n , Yo u r

Co u rt must de l i b e r a t e o n this .

Well , the

Th e re 's no

Al l right .THE COURT :

Ho n o r .
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