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1 *****Mo n da y , April 2 , 2007

2 P R O C E E D IN G S

3 - - -

4 THE COURT : We 're assemb led t h is

5 mo r n i n g on the ca se of Sta t e v . Sh arm a .

6 Thi s is Case Number 06 - 0 9-32 48 .

7 We 'r e h e re t h is morni n g assembled

8 for hearing o n th e de f e n d a n t 's mo t i on to

9 ad mi t p ol yg r aph e xami n a t i o n s . And , o f

10 c o u rse , t hat impli c a t es Evide n ce Rule 7 02

11 an d hearin g i s n ec e s sar y t o d etermine

12 wh e t her o r n ot t h es e te s t s sh ould be

13 pe rmi tted int o evid ence . And so it 's the

14 def endant 's moti on and burden to go

15 forwa r d h e re t oda y .

1 6 I 'd like each side t o make brief

17 ope ning rem ark s to set the st a g e t o ca l l

18 at t enti on to the Co urt the ke y issues an d

19 to ma ke a r e c ord in t his case because it

20 is a case tha t wi ll ha ve major

2 1 im p li cati on s if th e mot i on is g r a n t e d .

22 And so l e t us pr o cee d . We ' l l s t a r t

~ 3 wi th Mr . Migd al .

2 4 MR. MI GDAL : Thank yo u , Jud ge .

25 I gu ess I can reiterat e what 's in
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my b r i e f in supp ort of the mo t i o n , but

wh a t I thi n k I put in my brie f , and what I

n e ed to tell t h is Co u r t is --

THE COURT : Let me just say that

or in te r r upt and n o t e tha t we d o have

bri ef s that were pr esente d by b oth Mr .

Mi g da l and the Stat e pu rsuant t o this

Co urt 's ord e r , s o t h e ma tt er ' s been

bri efed to s ome ex t ent alread y .

So t he Co u rt ' s h a d the op por t un ity

to r e v i e w that , as wel l .

MR. MI GDAL : J u d g e , when I

re v i ewed , b e ca u s e yo u k n o w I ' ve practiced

2 0 y e a r s an d I 'v e p r a cti ced i n this Co u r t

1 3 , we just alway s a s s u me - - we had man y

mi s c o n cept i o n s abou t polygr ap hs ; o n e be ing

i n this case i t 's b een argued by the State

in b r i e f s and jus t i n fr ont of yo u , y ou

can ' t test in se x ca s e s , that s omehow , an d

wh a t I think is most importan t , that

s om ehow thi s stipul a ti on , thi s requirem ent

of s t i p u l a t io n s ome h ow af fect s the

validity of t h e sci ence .

And I think th a t , in my o p i n io n , is

the key issue t hat yo u ' r e goi ng t o h a v e t o

OF FICIA L COURT RE PORTER - C .A . T .
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decide , because I don 't th ink there ' s

going to b e any questio n und e r Evi d e n c e

Rule 7 0 2 , afte r a ll thr ee e xp e r t s test ify ,

tha t it wi l l meet the qua lifi cations under

Evi dence Rule 702 .

I t has been scien t ific ly tested .

I t ha s gone th ro ugh the sc ie n t ifi c me t h o d .

Th e parti cu l ar p e o p l e wh o a re testif yin g

a r e qualified and are experienced . I t has

b e e n p eer r e vi ew e d . It h as g one -- t h e

tes ting its el f i s o bjectively reliable .

And I t h ink si mply th rough yo u r

h i s t or y , s i mp ly t hroug h t he fac t t h a t t h is

Court has sat on cases wh er e stipulated

p o l y gr ap h s co me in , the f ac t tha t thi s

Court knows that the police r out ine ly use

pol ygraphs , pr o secut or 's of fi ces r outinely

u s e s po lygraph s , the Depa r t ment of

Def en se , the CI A , a ny government agency

rout i ne ly u s es p ol y g r a p h s , wh i ch al most

I t hink it 's just a ssumed th e y 're reliable

or e l s e why wou ld all the se p eople use

the s e polygraphs? It ma k e s n o sense .

Judge , I apprec iat e th e fact you

gr a n ted t h e d i s co very moti on . But I - -
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an d I thin k , a n d ma y b e I ' m wr o ng , one o f

t h e r e a sons yo u lim i t e d i t t o sex c a s e s

wa s t he pr o s e c ut or sayi n g , o h , yo u can ' t

te s t i n se x c a s e s . We l l , you can .

And th e r e a s on yo u ca n -- an d ma y b e

you c a n 't test t he iss ue wh a t wa s th e

othe r pers o n t h i n k ing , but y o u c a n clearl y

do it in man y dif f e r ent wa ys as we have

d o n e i n this c a s e .

Su pp ose t h e all e g a t i o n i s a sex a ct

to o k pla c e a nd i t h app ened i n New Yo r k

Ci t y .

You co u ld ask t he def endant on a

p o l y gr aph , " Ha v e you e ve r be en t o Ne w York

Ci t y? " Yo u c a n c l e arl y test i n s e x ca s es .

So wh en you li mi te d t h e d i sc over y

ru l e to si mpl y sex cas e s in the l as t t wo

y e a rs , I t h ink a bi g ger quest i on i s , h ow

ma n y t im es d oe s t he prose c u tor r el y o n a

p o l y graph exa m in a n y k ind o f c a se , a

mu r d er cas e , a r o b b e r y c a s e , b e i t for

in v e stiga t i v e pur p o s es o r oth e rw is e , and

wh a t t h e y ' r e saying to yo u i s , and t o

a n y b o dy , " We t h i n k t ha t ' s re l iable , " or

else why wo u l d y ou waste t h e ti me and t he

OF F IC IA L COURT RE PORTER - C . A . T .
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mo n e y ?

Th e y wri t e in t hei r brief , we ll , in

respo n se to t he d iscovery mo t i on , " We

dismissed th ose cases for other rea son s , "

one , b ein g the p o l y gr aph . Th a t s a y s to

you t h a t th e y r e l i ed u p o n t he polyg r ap h .

Th e y th ou g h t t he scie nce was goo d .

I woul d ask the p ro s ec u to r in th e

court , i n th ose cas es i n r esp on s e to th e

d i s c o v er y mo ti on , what if the d efendant

wa s dece pti ve? Do yo u th in k they wou l d

h a v e dism is s ed t h o s e ca s e s ? Uh - uh . Th e y

wou ld hav e use d t hat e v id e n ce , because

the y wo u l d th i nk i t ' s r e lia b l e .

We a ll , in our e v eryd a y li ves , r ely

u p o n polygraph s for nu mbe rs of re a son s .

Th e gove rn ment d oe s , cour t s d o , a n d

cert a i n ly the Summi t Co u n ty Pro s ec u to r ' s

Office , along wi t h other p r o s e c u t or ' s

offices t h r oug ho u t t he s t at e do .

This i s th e o n l y p iece of

sci entific e v i d e n c e , when I d o the

r e s e a r ch , that r eq u i r es st ipu l a ti o n .

It , f ra nk ly , ma kes no sen se
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ow n under 7 0 2 or it d oesn 't .

Th e re q u i r e me n t o f a s t ip ul ati on as

wi l l be te stified t o by Dr . Ro v ner , has n o

sci entific - - i t d o es not aff e ct the t est

o ne iota fr om a sci en tific p oint o f view ,

wh e ther th e t e s t i s st ip u l a ted o r

un s tipu lat e d , it d o es n 't ma k e a

di f f eren ce .

S o if it d o e sn 't , the Co u r t has t o

sa y , " Wh y d o we n o t allow this i n o n it s

ow n ? "

Now , yo u 'd sti l l have to go throu gh

i n ev e ry case , a s you d o with an y o t h e r

ca s e -- DNA, finger p rints , ballis tics ,

gu n sh ot resi due - - whe t h e r this particular

pe r s on test i f ying qu ali fies an expe rt

be c ause o f s pec ia liz ed train ing and

wh e ther th e s c ie nc e ha s been p eer

r e v i ew ed , gone th rough th e s c i entifi c

me t h od , as in any othe r piece o f e videnc e .

Th e p olygraph sh o uld b e no

di f f erent and shoul dn 't be tr eated any

di f ferentl y , and I th i nk we know that n ow .

Jud g e , I 'd l i k e t o f o c u s this Court

o b v i o u s l y , I t hi n k it wi ll me et the

OFFIC IAL COURT REP ORT ER - C .A .T .
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70 2 , but th e point i s , agai n , why th e

s t i pulation ?

An d I know th e prosecut or 's ar gu e d ,

" We l l, diff e rent p e o ple , e x p er t s

di s a g re e . "

Oh , my God , i n a court we 're g o ing

to h a v e a b att le o f t h e experts . Yo u

kn o w, it 's like an y o t h e r p ie c e of

s c i e nce . Two peop l e c a n l ook at

fi n g e rpr ints and corn e t o a di ff er ent

con c l u s io n .

And I kno w th ey 've als o argued -

and I t hought abo ut this -- it wil l take

aw a y fro m the ju r y , because i f the jury

h e a rs that a perso n i s tr uthful o r ,

f r a nkly , d e c epti v e , then that 's the end o f

th e case .

We l l , I th ink f rom your o wn

exp erience y o u know that 's n o t tru e from a

ju r y ' s p oi n t o f vi e w .

But i n addi t i on , t h ink ab out when a

DNA ex p e r t co me s i n a n d s ay s , th e

de f endant 's DNA samp le , if it 's a sex

cas e , was in side th e v i c t i m . It 's one in

4 q uad r illi o n , or s ome crazy number , and

OF F IC IA L COURT REPORTER - C . A . T .
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t h e de fe nd ant g ets up an d say s , " I t wa sn 't

me , " h a s n 't t h a t ta k en awa y f r om the jur y ?

Th e y don ' t b elieve t h e d ef end ant be caus e

of wh a t an ex pe r t s a ys . It ' s t he s a me

th i n g .

r e a s on the St a t e is asking t h e Co u r t

r e q uir e a stipul at i o n pri or t o it b e i n g

ad mi tt ed is t h a t ' s wha t t he ca se l aw in

Ohi o says .

And I 'v e c i ted t o y ou S u p re me Co u rt

of Oh i o , 9 t h Dist r i ct case law , a nd the

r e a s on f o r tha t , I t h i n k t h e r e ' s a p r obl em

Thank y ou ,

Yo u r Ho n or , t h eMS . KANELL IS :

c o u ns el .

Miss Kan el li s .

Now , y o u c an qu e st io n t h e DNA

e x p e r t o n ma ybe it wa s co n t a mi n a t e d , o r

t h e y d on 't kn o w, th e y persona ll y are n o t

qu a lified t o give the testim on y , b ut it i s

n o d i f f e r e n t than any o t h e r p ie ce o f

s c i e n tifi c ev i d e n c e . An d t h a t ' s what I

wa n t t o str e ss t o th i s Co u r t i n ad diti o n

t o t h e 70 2 .

Th an k yo u , Judg e .

THE COURT : Uh - h u h .
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he r e with a n issue .

And t he defe ns e couns e l is a r g u i n g ,

we l l , in th e past t h e State of Ohi o has

us e d a p o l y g raph f o r an i n ve stig ative

t o ol , o r ma ybe in the past th e y ha ve

en t ered int o a stip ulati on .

That is n ot t he c i rc u ms t a nce h e re .

Th e fact th a t in th e past the State chose

t o wa iv e t h e ir ri g h t to o bj e ct t o

p ol ygraph ev i de n ce , a defendant may ha v e

ch o s en to wai ve the ir right t o o b j e c t t o

oth erwise inadm issi ble e v iden ce d o es not

mean that the State o r the de f ense is

boun d in eve ry futu re c ase t o wai ve that

ob j e cti on .

Th e fa c t o f the mat ter i s , t he la w

as i t stands now , p r o vides th at a

pol ygraph , u nless t h ere has b een a

s t i p ulati on , among o t h e r r equ ir ements , i s

n o t a d mi s s ib le .

If bot h p ar t i e s ge t t o geth er a n d

decid e , " He y, we ' r e going to wa ive tha t

ob j ection . We 're g oing to agree tha t

ot h erwise i nadm iss i b le e viden ce is

adm issible , " that d o esn 't bin d in e v e ry

OF F I CIA L COURT REPORTER - C . A . T .
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ca s e after t hat , an d we sh oul d n ' t say that

t h a t wa i v e r ' s g oing to oc c u r .

Fu r t h e rm or e , i t 's n o t a s simple as

4 j u s t t h e pa r ti es ag r e eing . A J udge h a s t o

5 si g n of f on it . Th e Jud ge in th e c a s e h as

6

7

8

t o ag r e e to accep t tha t ; and , i n fa ct , in

t h i s v e ry court th e r e a re j udges wh o , if

b o t h p ar ti e s c a me and said , " J u d g e , we

9 ha v e agreed . We 're no t g o i n g to obj ect t o
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th i s p olygr aph , " th e judg e wo uldn 't le t it

in .

So i t ' s no t jus t e no ug h t h a t the

par ties a gr e e , the Ju d g e has to sign off

on it , als o .

Your Honor , I c i t e d th e case o f

St a te v e r s us Co n n er , whi ch in dicated that

unsti p u l a ted po lygraph e v id e nc e ma y n ot be

admit te d .

An d it sa ys , q uote , " Wh e n a par t y

wh o o t h e r wis e has a right t o o b jec t to t h e

adm i ssibi lit y o f evide nce cons e n t s t o the

a d missi on of ev id e nce , he g ive s up h is22
,
23 r i g ht to o bject . " Th i s i s th e princip le

2 4

25

under whi c h a s t i p u l a t e d p o l y gr ap h is

r e c ei ved .
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Anoth er c o nce r n the St a t e h as , Your

Ho n o r , i s thes e we r e n o t s t i p u l a t ed

p o l y gr aphs , so the Sta t e has h ad n o inpu t .

Th e S ta t e has h ad n o in p u t in t o wh at

qu e s ti ons wer e as k e d . Th e St a te was no t

pr e s ent wh en t h e s e p olygraphs wer e given .

Ther e were n o s a f e g u a rd s i n c heck .

The St a t e wa s n ot t h er e for t h e

p re - in te rv iew . Th e St a t e ha s n ot be en

i n v ol v ed s o t he S tate i s at a

di s advantag e , and th e safeg ua rds that ar e

n o r ma lly in p lace wi th a stip u lat ed

pol ygraph ar e n ot i n place in this

si t u at ion .

Ag ai n , t he fact th ese a r e used as

in v estiga t o r y t ool s , th ere ar e man y , man y

thi n gs tha t o cc u r i n an inves tiga tion that

d o no t come into c ourt .

The Ru le s of Evi d en ce -- th er e ar e

l o t s o f t hings ; f o r exa mp le , he a r say , t hat

t h e po l ice o r th e pr osec u tor ' s office ma y

re l y on i n c h a r g i n g so meone , bu t that

ev i dence ma y n ot c ome into court at tria l

on a n e v i de n t i a r y bas is .

And , in fa c t , I think yo u ' l l f i nd

OFFI CI AL COURT REPOR TER - C . A . T .
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Bil l Ev a ns , a s is s tandard wh en there is

not a s t i p u l a t e d p olyg rap h , i t says right

in t h e inf o rm ation tha t thi s is n o t for

evi dentiary purpo se s , and ther e 's a

As f ar as th e assertion a s far as

te s ting in s ex c a ses , Yo u r Hon or , quite

f r a n k l y , I was u na wa r e un ti l th i s c as e

t ha t a n y on e we have just n eve r done i t

in a s e xua l assault c a s e .

Th a t mayor may not b e a goo d

e noug h reas on , but t he fact of the ma t t e r

is , my u ndersta nding is t ha t to day th is

def endan t 's defe nse is co nsent . Tha t 's my

und er sta nding ba sed o n what I ' ve read ,

whi ch i s different fro m i n it i al l y . I

th i nk his d efense was the fact that they

n e v e r had any type o f sexua l co n t a c t , h is

ne x t defens e was , well , we mi ght have , our

pri vates mi g ht have rubbed up against

som ebody , but fo r t oday , my understanding

is h i s latest defen s e is , i t was

con sensual .

Ther e 's abs o lutely no way to

p o l yg rap h o n the vi ctim ' s stat e o f mind .
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An d th a t ' s e s s e n t i a l l y wha t the de fe nse is

ar g u in g , t h a t yo u would be d o in g . He h a s

- - I mean , h ow can h e say -- how can he be

p o l ygrap hed o n wh e t h e r or not the victim

con se n te d ?

I think you 'll see with the

q u e s ti o n s , they don 't really e v e n go t o

th a t i ss u e . Bu t I 'll s a ve t h at fo r th e

t e s t im on y .

As far as tak ing -- ba s ically , if

you a l lo w t h i s ev ide nce in , Yo u r Hono r ,

you 're g oin g to be taki ng aw a y the

ul t imate issue f r o m the j ury .

It i s t he jury 's job t o judge the

t r u t h a nd verac ity o f a ny witness i n any

cr i minal mat te r .

By allo wing s omeon e t o come in and

s a y , ye s , I be l i eve th is d ef e nd an t i s

b e i n g truthf ul , you 've ma de the jury 's

de c ision for them .

And , Yo u r Hon or , in any othe r

i n s t an c e , wi tn e sses a re n o t al lowe d to

c omment on ano t her person 's v eracity .

Th a t woul d b e g rounds for defense counsel

o r t h e S ta te to object a n d ask fo r a
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mi s t r ial .

I ce r t a i n ly wo u ld n ot be able to

c all up a d e tecti ve to s a y , " Ye s , I

i nt e rv ie wed t h e v ict i m, a nd I bel ie ve s he

wa s t r uthful . "

That wou ld definitely get an

ob j ect io n , an d t h e Cou rt cou ld gran t a

mi s trial .

Sam e with a ch i l d s exu a l assault

c as e wh er e the s o c i al wor ke r s t estif y .

Th e r e 's case la w out t h e r e . They a re not

al l owed to c o mment o n the v e raci ty o f any

gi v en witn e ss .

Your Hon or , base d on t he fact th at

th i s wa s n o t a st i p u l at ed pol y graph , th e

St a te believe s it would be un f air , it 's

c l e ar ly contra ry t o law to al l ow th e s e

uns ti p u lated po l yg raph s in ; a nd ,

f urt h e r mo re , a de f e n dant has a Fi fth

Ame n dment rig h t n ot t o tak e t h e stand a n d

testi fy .

Th e s it uation we have no w is , h e' s

going t o be pe r mitted t o t est if y with ou t

ever being su b j ected to c ross -exa mi n at ion

b y t h e St a t e . His st a te me n t s are o u t

OFFI CI AL COURT RE PORTER - C .A . T .
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t e s t if y , th at 's his right , bu t then you

do n 't have his t e s t i mo n y coming in . So I

thi n k that 's a huge problem with this ,

als o .

th e stage and def in es some of the issues.

MR. MIGDAL : Judge , can I request

ab o ut tw o mi nutes t o re b u t s ome o f that ,

pl e ase?

th e re in th e f orm of a p olygr aph, no

cr o ss -exami nation b y the Stat e , and that

wo u ld come in , and he is effe ctively

in t r oducing his statements an d he would

ne v er be subjected to cross -e xamination .

There 's no safeguards in place ,

Yo u r Hon or , and we would s imp ly ask at

thi s time that you d eny this defendant 's

mo t i on to a dmit th e se p olygra phs as they

we r e unstipulated .

That sets

if he wants to n ot

All right .THE COURT :

An d that is

THE COURT : All right .

MR. MI GDAL : J u s t list ening t o the

Sta te a rgue , I just p ose the question to

th e Co u r t as o p po s ed t o any ot h e r form o f

sci entific e v i d e n c e , we weren 't there for
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th e testin g . Ther e f ore , we don ' t kno w

wha t hap pened , t h at 's cros s -e xam ination .

Th a t 's a mot i on in l i mi n e und er 7 0 2 .

Supp ose it 's fingerpri nt e vidence ,

and I hav e a d e f e n dan t who ha s th e

fin ancial whe r e wi t ha l to get it privatel y

teste d . Th e St a t e 's n ot there .

Supp ose it 's a DNA test o r any

o the r scien t ific test that I c a n d o on my

ow n . The Sta t e ' s n ot there . Does that

pr e clude i ts admis s i bil ity? No . Th e

Co ur t wi ll hav e a 7 0 2 hearing and the

pr o secutor ge t s to cro s s - e x a mi n e if it

was n 't done co r r e c t ly , if the questions

we r e wr ong , if the po ly g r a p he r is not

tra ined , if the fi n gerprin t e xa miner

d o e s n 't kn ow what he 's do i n g . It 's the

sa me thin g .

So I a s k agai n -- as op p o s e d t o any

o the r piece o f phys i cal evide nce . We ar e

n o t asking i n o u r tes t s what wa s i n

Mi c helle S acia ' s mi n d .

She te s t i f ied a t the p r elimin ary

h e a ring . I g a ve that inf ormati on to Dr .

Ro v en and th e o t h e r p olyg raph ers b a sed
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going to overr u le , but I wou l d a sk fo r a

the de fe ndant ca ll his firs t witness then .

MR. MI GDAL : We ca l l Bil l Evans ,

Your Ho n o r .

Ag ai n , as oppose d t o a ny ot h er

p iece o f scien t ific ev ide nce , the s a me

r e a s oning a pp l i e s , j u s t trea t thi s as an y

o the r p i ece o f s ci e n tifi c e vi d e n c e a n d go

th r o ugh th e s a me a n a l ysi s .

Th a n k s .

up o n t h a t , the wh o l e qu estion is , was she

a wake wh en cer t ain thi ngs ha p p en e d .

Th a t ' s wh y we as k e d que stio ns that way .

No t what sh e was t h i nking . It 's ba s ed

up o n h er test i mony . Th a t ' s ho w we t e s t e d .

Aga in , if sh e says t his took p la c e

in Ne w York Ci ty , we can t e st Mr . Sharma ,

n o t what wa s s h e t h inking , we r e yo u in New

York Ci ty on tha t day , and that 's wh at we

did in thi s ca s e , base d up on wh a t she

sa y s , ther e ar e qu e s ti ons we c a n f ormul at e

t hat c a n go th ro ugh a nd pr operl y be

tes ted .

Le t ' s h ave

I kno w the Co u r t 's

Al l r i gh t .

MS . KANELL IS :

THE COURT :
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r i g h t h an d .

sep ar a t io n o f witn e s ses as th e de f e ns e h a s

in d i ca ted t h e s e wi t n e s s es wil l tes t ify in

th e t r ia l i n thi s ma t t e r sh ou l d t h e Co ur t

al l ow .

Rai s e y ou r

As I u n d e r s t a n d th eTHE COURT :

wi t n es s es t ha t ar e go i n g t o b e ca l le d a re

all e x p e r t s a n d t he y 're n ot g o v e r ne d by

t h e Ru l es of Ev i d e n c e s o I 'll d en y t h e

r e q u e st for s e p a r atio n .

Co me f o r wa rd , pl eas e .
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2 1

DI RE CT EXAMI NATION

I t aug h t a nd lectu re d i n the

WILL I AM D . EVANS , II

a wit n e ss herei n , cal l ed o n b eh alf o f the

De f e nd ant , ha v i n g b e en first d u l y sw orn a s

pr o v ided b y l aw , wa s e x a mi n e d an d

te s tified as fo l lo ws :

BY MR. MI GDAL :

Q. St a t e you r n ame and spell yo ur last name

fo r the re c ord .

A . Wi l liam Don ald Evan s , II .

Q . Ho w a re yo u e mp lo y ed?

A . I ow n Poly -Tec h , I n c o rp ora t e d i n Akr o n

wi t h a n o ffice i n Clev e l a n d , a n d I 'm als o

an at to r n ey .

Q. Why d on 't we talk ab out yo u r background .

Ha v e y ou h a d a ny o the r profe s si ons apart

fr o m bei ng a l a wyer a n d a p ol y gr a p her?

A . Yes . I ' v e se r ved on the pa rt -t ime facu lty

at the Uni v e rsity of Ak ro n f o r pr oba bly 25

y ear s or thereabout s with a br eak in

se r vice in -- I thi n k it was t h e late

' 8 0 s.

Ple a s e pr o c e e d to o u rTHE COURT :

wi t n ess s t a n d .
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d e p art ment of p u blic serv ice and cr i mi nal

ju s ti c e .

You have an y la w enf o rce ment backgrou nd?

Yes . I served t h e Su mmi t County Sheriff 's

Of f ice in th e lat e ' 7 0 s as a g e n e r a l

as s ign ment detective a nd poly gr aphis t .

You mentioned you 're an at torney . Can you

t e l l th e Co ur t ab ou t yo u r ba c k gr ound ,

edu cation , tra i n ing , and exper ie n ce j us t

as a n attor n ey?

I gr a d u a t e d fro m law . school i n 1 99 1 . I

was o n t he law r e vi e w as a ma n a gin g edito r

and I wa s on th e trial te a m f o r the

Uni versity o f A k ron .

Th e la w th a t I pr a c t ice i s n ot

cr i minal def ense wor k , but it 's prim arily

i n th e area o f busin es s , and some p robate

an d e s tate wo r k , gene ra ll y speak i n g . I

l i mi t my p ra c t ice c ons ide ra b l y as a

law ye r .

Le t ' s talk abo u t y o ur p olygraphy

exp erience . Ca n you tell the Co urt yo u r

edu c ation , t raining , and experience

r e g a r d i n g bein g a p oly gra p her?

I g ra d u a t e d fro m th e Na tional Tr aining
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Cen t er o f Poly g r a ph Scie n ce i n 1 97 7 ,

s p e n di ng time in l a w enf or cem e nt t estin g

ex c lusively fo r a v ariety of d i f f e r e n t law

en f orcement e n t i t ies during t hat peri od o f

tim e .

Th en in 1 97 8 o r ' 7 9 , I can 't reca ll

e x a c tl y , I we n t in t o b u s i ne s s f or mysel f

th r ough Pol y-Tech , In co r po r a te d , d e v e l o pe d

th a t busine ss , went full -time into

Po l y- Te c h in 1984 , a n d began t e s t i n g then

f o r a v a r i ety of law e n fo r c e me n t entiti es

as we ll as c r i mi n a l de f e n s e l awyers and

c o r p orati on s o n sp e cific issu e matters , as

we l l as s e c u r ity cl e a rance test i n g .

I t r a i n e d with the Dep artment of

De f ens e f or co mp u t e r i ze d p oly graph testing

in 1995 , a s I recall , and the Maryland

In s titute of Cr i mi nal Justi ce later in

2001 , a s I reca ll , fo r a spe c ific issue ,

p o s t -c onvic ti on se x o f f e n d e r t e s t i n g .

An d I've le c t ured nati onall y , as

wel l as stat e -wide , f r e q u e n t ly o n th e

sub ject o f p olygraph c o u n t e r me a s u r e s ,

ch a r t inter p r etati o n , a v a r i ety o f

di f ferent t o pics r e l ative t o po l y g r a p h .
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I 've l e c t u r ed o n e t h ics and als o

pr o f e ss i ona l is m for t h e bar a ss o ciati on ,

an d I als o hav e been involved in writing

ar t i cl es r e l ative t o p ol ygrap h f or the

Ohi o Police Ch i e f ma gazine , a nd als o t he

Cri mi n a l Ba r Associ a ti on , De fe n s e Bar

Ass o ciati on o f Cuya h oga Co u n ty and the

Akr on Bar Assoc ia ti on , as wel l . The

Do y o u le c t ure r e g a r d i n g p ol y graphy?

Ye s .

Te l l the Cour t a b o u t t h a t .

I ' v e lectur e d a t th e National T ra ining

Cen ter of P olygraph Sc i e n c e s everal ti mes .

I ' v e lectu r ed at th e Amer ican Associati on

of Po l i c e P olyg ra phists ' annu al conven tion

as re c e nt ly a s May o f la st y e ar , ' 0 6 ,

le c tured at a varie t y o f plac es state -w id e

thr ough the y e a r s .

So yo u ' v e b e en a p o l ygraph er a p p ro x i ma t e l y

30 ye a r s . Do you h a v e a gues stimate as t o

h o w man y p o l y g raph exa ms y ou ' ve a ctu all y

conduc t e d in that 30 ye a r s ?

It wo u l d be a very r ough gue s s becaus e I

ha v en 't kept t rack . Bu t th o u sands , and

t h o usa nds , and t h ou s a n d s of p o lygraph
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I ' v e e x a mi n e d fo r Vi ct or Vig l u i cci

e x a ms .

No w, yo u t al ke d abo u t test i ng f or

th e m, b ecaus e I h a v e n ' t wr itt en do wn h ow

ma n y pr o s e c u t o r 's o f f i c e s I ' v e ex a mi n e d

f o r , but cu rr e n t l y I ex a mi n e ex c l us i v e ly

f o r t h e Tru mb u ll Co unty Pros e cut or 's

Of f i c e , Denn is Wa t k i n s , o n a reg ul a r

ba sis .

Cou rt about y o ur wo rk wit h pr osecut or 's

o ffic e s?

Fo r 3 0 years I 'v e d on e a lot o f

ex ami n a t ion s f or a va r i e t y of d i f fe r e n t

pr o secutors in a variety o f differe n t

set ting s .

Obvious ly , my ho meto wn being h e re

in Su mmi t Co u n t y , I ' ve teste d f or each

pr o secut or since -- e ac h ele c t ed

pr o s e c ut or sinc e g r a duating fro m p olygraph

s ch oo l in ' 7 7 .

The t es ting t hat I 've d one f or a

v arie ty o f dif fe r e nt prosecut ors

th r o ugh out t he s t at e wo u l d b e man y and

I coul dn 't na me

Can y o u t e l l the

var i ed in th at se ns e .

pr o s ecut or 's o f f i ce s .
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i n Po r t a g e Co u n t y as a prose c ut or , as well

as a special a p po i nte d prose cut or in

re c e nt t ime s .

I ' v e e x a mi n ed for th e Lake Co u nt y

Pr o sec ut o r ' s Of f i ce o n so me v e ry

hi g h -pr ofil e matte r s thro ugh t h e y e a r s ;

s ome cases f or Sta r k Co u n ty , Medina

Cou nty , ther e 's so me co u n t i es down south .

Fr a n kly , I d on ' t reme mbe r th e names o f

t h o s e c o u n t i es t ha t I ' v e t est e d f o r , b ut a

l o t o f pr ose cut o r ' s o f f i c e s t hrough th e

ye a rs .

Ha v e y ou e v e r exam in e d f or th e Att orn ey

Ge n er al o f Oh i o ?

Ye s .

Te l l th e Cour t ab o u t t ha t .

I ' v e d one s ome te s ti ng o n s ome r e l ati v el y

hi g h -p rof i l e ma t t e r s inv olvin g th e

o rg a n i z e d c ri me , s p e cial di vi si on o f t he

At t o r n e y Ge n era l 's Of f i c e , a n d som e

r e l a t e d mat t e rs t ha t I probabl y sh oul d n 't

g o i n t o the d e t a i l a b o u t ri g h t n ow .

No w, h a v e y o u te s tif ie d - - ha ve y ou -- l et

me t a ke tha t back . No t testi fi ed , ha v e

you exa mi ned fo r th e pres ent Summi t County
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Pr o s e c ut or , Sh e r r i Bev a n - Wa l sh ?

Ye s .

No w, when y ou d o an exa mi n a ti on if i t is

st i pu la t ed , hav e y ou ever te st if ied on

be h alf of a prosec u t or 's offi ce and then

sp e cificall y , on b e h a lf o f t h e Su mmit

Co u nty Pr o s e cut or 's Of f i c e ? No t e x a mi n ed ,

u l t i ma t e l y tes t i fi e d .

Rep eat th e q u e st ion . I 'm s o r r y . Have I

ex a mi ne d for t he Su mmit Count y

Pr o secut or 's Of f i ce ?

An d t h e n ultimatel y t e s t i f i e d regard ing

y o u r testi ng .

Ye s . A v a r ie t y of c a s e s t hr oug h t h e

ye a rs , all di f f e r e n t types of c ases ,

do z ens and d ozens of c a s e s th at wer e in

sti pu lated c a s e s whe reby th e r e was a

st i p ul a ti on t h a t wa s entered i n to p rior t o

te s ti n g , an d t h e r es ults o f t h at

e xami n a t i o n and a ny pre -test /p ost - t est

ex aminat i on wa s admi tt ed as e v iden ce .

Wer e y ou ca l l ed on be h a l f o f t h e Su mmit

Co u nty Pr os ecut or 's Of f ic e on those case s?

Ye s .

An d I wo u l d as s u me th a t ' s b ecause the

OF FICI AL COURT RE PORTER - C .A .T .
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Shar ma ; is tha t c or r e ct ?

def en dan t was de ce p t i v e ?

A . Yes .

Q. Now , h av e you ev e r done a sti pulated

p o l y gr ap h f or the Summit Co unty

P r o s e cu t or ' s Of fice , the d ef enda n t p a s se d ,

a n d the y cont i n ued the p ro secu t io n?

A . No t that I 'm a ware o f .

Did youI 'm s o r r y .

Yo u di d an ex a mina t io n o f Mr .pa r t icular .

pr osec u t ion?

A . S tip u l a te d or oth er wise , I 'm not f amilia r

wi t h any sti pul at ed ca s e wher e t he y ' v e

cont i n ue d to p ro secute .

Otherwise , I would have no

kn owledge f or s u r e o f wh e t h e r that

pr osecu tion was actual ly l e v i e d o r n ot .

Q. Le t ' s t a lk a bo ut Mr . Sha r ma 's c as e in

MS . KANELL IS :

s a y s tipulated o r n o?

BY MR. MI GDAL :

Q. Ha v e yo u done an y exa min a tio n o n b eh alf o f

th e Su mmi t Co u n t y Pr os e cu t or ' s Of f i c e ,

st i pulat ed or o t he rwis e , wh er e the

defendant pass e d a nd t he Su mmit Cou n ty

P r o secuto r 's Off ice co nt inued the
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THE COURT : What ar e th e d ates

a g a i n , p l e a s e?

THE WIT NESS : Au g u s t 23 , 2 0 06 and

Au g u s t 2 4 , 200 6 .

THE COURT : Th a nk yo u .

BY MR . MI GDAL :

i s ?

th e same wa y r ega r d l ess o f th e t ype o f

a b o ut doi ng a p ol y g r a ph e x a min a t i o n and

th e n , part i c u l a r l y , h o w you did th i s on e?

Ca n yo u t ell t h e Co u rt ho w yo u g o

The e x a m is con d uc t e d , es sent ia l ly ,Ye s .

Yes .

Ok a y .

Do e s th at De fendant 's Ex hibi t A lo o k li ke

an a c c u r a te co py of t h e ac tua l r e p ort tha t

y ou ge ner ate d b e c a u s e o f th e s e

ex a min a ti ons ?

Th a t ' s c orr e ct .

An d I p ut i n f r o n t o f y ou a - - wh a t ' s b e en

ma r k ed as De fendan t ' s Exhibi t A . Co u l d yo u

l o o k at t ha t a n d t el l the Cou r t wh at th a t

Th i s is my r ep o r t of Mr . S h a r ma ' s

e v a l uati on an d p o l y g r a p h exam co n d uc te d on

t wo s e p a r a te days , o n the 23rd o f August ,

20 0 6 , and o n t h e 2 4th of Au gu st , 20 0 6 .

A.

Q.

A.

Q.

A.

Q.

A.
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tes t conducted , wh e t h er it 's a stipula ted

exam or a c onf i de ntial e x am f or the

def en se l a wy e r .

I d on 't wa nt to q ualify that by

say ing essen ti a lly ; they a re d o n e t he same

wa y .

Th e r e 's a pr e -test in t e r vi e w

co nd uc t e d a fte r th e pe r so n si gns in o n a

pr o pe r waiv er relea se form t o allow the

res ults t h e n to be co n v e y e d to whoev e r t h e

re c ip ie nt ma y b e ; b eing th e law

e nf orce me nt e n t ity , or the defe n se law y e r ,

o r a co mbination of bo t h .

Af ter t ha t , the pre - t es t i ntervi e w

is c o n d u c t e d , which would i n c l u d e a time

frame of 25 t o 30 mi n u t es of a

bi o graph ical que s ti onna ire to f ind out

th a t pers o n ' s stat e of mi n d , an d a l so

p h y sical c ondi tion t o b e able to s us ta in

a nd go th r o u g h that polyg raph exa m .

And af t e r th at backgr o und fo rm is

c ompleted , there 's an a ssessment , usually

i n t h a t p r e - t es t phase , done o f t h e

p e r s on 's r e a cti on capa b il i ty , wh ic h

i n v o l v es what i s k n o wn as a sti mula tio n
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t e s t . Us ually , it ' s with co l o r s , or it 's

wi t h number s to d et ermine rea cti on

capab i l ity .

Afte r that p r e -test i s o ut o f th e

wa y , and t h e p erson i s d eterm in ed to be a

su i t able su b j ect f o r t h e p ol y graph , t h e n

t h e r e is a p e r io d of time whe re th e

qu e s ti o ns are pos ed to t h at subject

r e l a t i v e to the cas e at hand to get the ir

ver sio n on th e fact s a nd circ u mstances .

I wo u ld , as a n e d i to ria l n ote , s a y

b e f o re t he p e r so n i s ev e r e xa mi n e d we h a v e

qu i t e a bit o f i n f o r ma t i o n ab out the

all egations .

THE COURT : Abo u t th e ?

THE WITNESS : Abo u t t h e a l l e g a t io n s

an d t he c i rc um s t a n ces le adin g t o that

t e s t . And tha t inf ormation t hen is

di g e sted b y t h e exam i n e r in pr e p a r a t io n

for tha t sub jec t sh owi n g u p a t the off ice .

S o a s a c omp ar is on b etwee n t he

fa c ts and s o f orth p re se n te d by the

hi s t o r i a n , whethe r that 's th e defense

la wyer , whe t h er tha t 's t he p o li ce

d e p a r tm e n t , o r wh e t h e r t h at 's a
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com binati on , and th en also du ring the

pr e - test int erview a n eva luation of the

fa c ts presen ted by t h a t sub je ct to be

t e s t e d .

At that po int t hen q ue s ti on s ar e

framed for the pu rp ose of testing the

indiv idual o n the allegat ion , but

q u e s ti ons are a lso f ra me d d u ring th e

pr e - test int erv iew fo r compar ative

pu r p o s es , and n eu tr a l or i r r e l e v ant

q u e s ti o ns are a sked o f that p er s on i n the

p r e - t e s t als o , whic h wo u l d give us a wa y

of e v a l u a t i n g trut h f u ln e s s a nd dece p t io n .

For ex a mp l e , a n irre le vant q uesti on

or n e u t r a l q u e s t i o n might be so me t h i n g

l i k e , " Do yo u l ive in the Uni ted St ate s? "

A compar ison ques t io n may b e

so met hi n g l i k e : " Ha v e you ever l i ed ab out

som e thing im p ortant u n d e r the age o f 18 ,

or b e t we e n the age o f 15 and 2 6 , di d yo u

li e a bo u t a n y thing o t h e r than what yo u 've

t ol d me abou t that yo u can r e c a l l r igh t

n o w? "

Th e s e a re qu est ions th a t are

d e s i gn ed to d e v e lo p o r evoke so me type of
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e mo t io n a l cha n g e r el ative to a n a re a o r a

po i n t dur in g the test that wo uld c a u s e a

re a ction on t h e test so we can use that

r e a c ti on a s a co mpar i s o n t o o t he r

q u e st ion s of a rel e vant n at u r e , su ch a s

d i d y o u kil l Jane Ly o ns , whi c h would be a

re l a tiv e q ues t io n .

So we wo uld b e able t o ga uge t hen a

li e within th e cont e x t o f tha t four - minute

te s t that 's c o n d u c t e d during t h e

ex a minat ion .

An d t h e n we wo ul d l o o k for th os e

re a ct ions t o determi ne wh e r e t he greate st

ph y si ol ogi c al c h a n g e was occu rring ,

wh e t her it wa s o cc ur r i n g in a co mp a r i so n

qu e st i on , or wh et h er th e grea t est

ph y s i ol o gi c a l c h ang e was oc c u rr i n g o n a

r el e va nt q u est io n .

An d th e n t h a t l e a d s t o t h e real

pr e mise o n wh ether th a t i n d i v i d u a l is

tel ling th e t r u t h o r no t woul d be

pr e d ica te d o n t h e grea tes t r e a cti on

st r ength , whic h ca t e g or y , co mpa r i so n

qu e s ti o ns o r rel ev a nt q u es t i o ns .
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BY MR. MI GDAL :

Q . Di d

A . I ' m so r ry .

Q. Go ah e a d .

A . Af t er the pr e -test i n t e r v i e w i s co n d uc ted ,

th e n we would step into t h e a c tual testing

ph a s e .

And usually d u r i n g the t e s t i n g

p h a s e t h er e a re th ree o r f o ur rele van t

t e s t s havin g to do wi t h t he c ase at ha nd

c o n ducted during th at p eri od .

Q. In t h i s cas e the qu e sti ons , h ow -- can yo u

t e l l t h e Co u r t h ow you fo r mu la t e d the

qu e s ti ons i n t h i s case?

A . Yo u p rovid ed to me info r mat i on re l a t iv e t o

t he a ll e g a t i o n s a n d t h e fa cts t h a t were

de t ermined by th e p o lice at tha t p oin t

th a t yo u we r e awar e of in yo ur dis cussi o ns

wi t h la w enf o rc e ment per so n s , a n d I fram e d

q u e s ti ons t h en bas e d o n i n f orm ation t h a t

you h ad p r o v i d ed to me .

Q . Yo u a s k e d , it lo ok s l i k e , f o u r questi ons

t h a t , at l e a st yo u p u t d o wn on the rep or t ,

an d they h ad to d o wi th wh eth er Mic h e l le

Sa c i a was aw ak e o r p a r t ic i p a te d .
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Ca n yo u tell the Court about thos e

qu e s ti ons and how y ou f ormulated , and wh y

you felt th ose questi ons were the kind of

qu e s tions yo u wante d to ask i n this test?

Wel l , the q u esti ons th a t wer e asked were :

" Wi t h o u t Mi ch elle ' s k n o wl e d ge , d id you pu t

y o u r penis in her v a gina? "

And the answ er was no .

And then th e o t h e r -- s e c o n d

rel evant qu e stion wa s : " Wa s Michelle

un c onscious during sex u a l int erc ourse , "

a nd th e ans wer was no .

And t h e thir d question was : " Di d

Mi c helle actively p articipa te in sex ual

in t ercourse wit h you , " and th e answer was

ye s .

And th e four t h qu esti on was : " Wa s

Mi c h elle aw a ke durin g sexual i n t e r c o u r s e , "

an d the answ er was ye s .

And t h o s e qu esti ons we re asked

be c ause I r e c ognize in these ty p e s of

ca s e s state o f mind i s s ue s ar e present o r

li ke l y t o b e presen t , and I t ry to devel op

th e question s as cl osely as I c a n to a

fa ctual dispute of so me sort t h a t would
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ad d r ess t h e sa me i s su es with out addressing

st a t e o f mi n d cate g o ri es .

In t h i s case , c o r r ect me if I 'm wr on g , I

t o l d y ou the allega tion was th a t Mi chell e

Sa c ia says she is a sleep , c omplet ely

cl o thed , wa k es up , a l l her clo t hes are o f f

a n d so me bo dy is on t o p o f her .

Is t h at the f a c t u a l is sues that

we n t then t o the f o rmulation o f yo u r

qu e stions?

Yes .

No w, d o th es e quest i ons not g o int o

wh e t h er Sah il Sh a rm a knew wh a t Mi chelle

wa s t h i n k i ng ; it does n 't g o i nt o h er st at e

of mi n d ?

No .

Now , can yo u t h e n g o through the questi ons

- - t h e answ ers and h ow yo u th en e v a l u a t ed

a n d

Le t me res t a t e my answe r . On qu e st io n one

it ma y addr e ss that s t a t e o f mi n d , but

it ' s based on the p erception o f Mr . Sha rma

at t h i s p oi n t , with o ut Michelle 's

kn o wledg e d i d you p u t yo u r p e nis int o h er

va g i na?
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un d e rstand that t he pr e - t est in t erv iew , in

my e x a ms , th ey ar e - - the p re -test

di d it t ake in th i s c a s e , and can yo u tel l

t he Co u r t why it 's t hat i mpo rta n t and wh at

you 're l ooking for?

We l l , it 's im portan t because I wan t to --

p oi nted i n an eff or t t o fer r e t o u t an y

inf or mation o f t hat perso n wh o is accu sed

of co mmi t t i ng t h i s c r i me .

This pr e - t est int er vi e w I co n d uc t

i s no t necessa rily a c onver satio n over

o f wh a t t he t r ut h is , it doesn ' t ma t t e r to

me i f the person h a s a problem of some

ki n d , I wan t to expose the t r uth in th at

res pect , an d i f th ere 's something of

con cern for t h a t particular a cc used , then

the y need t o address the facts head o n .

In a nd t h e p re -t est in t e r vi ew in

a n y o f my test s is a ve ry -- as I said ,

Regard less

How long

It 's very

How long does

However , y ou have to

I mea n , it isn 't at a l l .

Al l rig h t .

Wh a t d o y ou mean by that?

I wa n t to d e termine t h e truth .

tha t pre -test inter vie w take?

cof fe e .

i nt ervie w is ve ry p o i n t e d .
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t he quest ionin g i s very poi nted , and it 's

- - I don 't want to s a y i t ' s unpleasant ,

bu t it 's not necess arily - - it 's a

d e p o siti on wi t ho u t a d ep osit i on b ein g

d o n e , so to sp eak .

An d my po int be ing in regard to

q u e s ti on one , Mr . Sharma couldn 't

d e t e rm in e n e c es sa r i l y what was going

thr ough Ms . Sa c i a ' s mind ; however , there

a re t h r ee que st ions tha t ar e in fo l lo w up

th a t are f a c t uall y - b a s e d que s t i o ns .

So it 's not imp rope r to ask a

q u e s ti on about stat e of mind in si tuat ions

lik e th is , e i t h e r .

In fact , I thin k it 's prob ab ly a

go od id ea to do t h a t bec a use the pe rso n

ta k i ng the tes t is -- this i s a dyna mic .

Th e r e a re tw o people there , they 're

en g aging i n whatever conversation o r

ph y sica l activity t hey ' re eng a g ing in , and

cer ta in ly , eac h in d i v id u a l is goi ng to

have some kn owledge o f the circumstances
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a n d dyn a mics within that s e t t i n g .

was t he r e a s on f or the q ues ti on .

Wo u l d it -- I mea n , if Michelle is

Th a t
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un c onsci ous , that wo uld go in t o questi on

number one ?

Knowledge ,

You would know

And th e o t h e r thing

if yo u ' r e t he pers o n b eing a cc u s e d , y ou

wo u l d kn o w she was unco n s c io u s if , f or

ex a mp le , sh e 's n o t mov i n g , i f she is

asl ee p a n d ca n ' t b e aro u se d , if th er e 's a

si t uation wh ereby she ' s been knocked o u t

by a bl ow that yo u 've c a u s e d , she 's

un c ons cious .

Ho weve r , if the pe r so n is

r e s p onding in s ome way , e i t her thr ough

conve r s at ion , o r th r ough t ou c h , or

mov ement , o r whate v er , then s h e 's

ob v i ously not un con s cious , s h e 's n ot

fi v e senses , you kn ow .

as i t rela t es t o in th i s case .

wh a t is kn o wl edg e?

Well , knowle dge i s ba s ed o n the

It ' s clear , yo u kn o w .

is , e a c h o ne o f th e s e questi ons ar e

pr e - tes te d , a l l r igh t ?

In o t h e r wor ds , there a re

de f initions g i v e n to t h e pers on .

Te l l the Co u r t about that .

Th e r e are d e finiti o ns given t o the pers on
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asl e ep , s he ' s k nowl edgeab le about the

fa c t s and cir c u ms t anc e s in th a t

e nviro nme nt .

No w, d o you d i s c u s s t h a t with , in this

cas e , Mr . Shar ma b e f or e t h e p r e -test

in t erv iew?

can yo u expla in t o t h e Court why tha t 's

don e , ho w it 's do n e and --

We d o n ' t d ev e lop a s e r i e s o f quest io ns ,

Your Hon or , a n d pr e s ent th ese questions to

a p erson in three or four min u t e s , you

kn o w .

We d on 't j u s t create these

qu e stion s and sa y , " He r e' s a la undry li s t

of t h e ques ti on s I ' m g oing to ask y ou , "

and then run tests .

We do this i n s u c h a wa y there 's a

dy n amic in v olved in t h a t t est ing

en v ironment , and th ere 's a gi ve and a

ta k e , and I 'm pressing that i n d i v i d u a l f or

i n f o rm a t i o n .

If t h ere ' s in fo r ma t io n and I see

th a t there ' s so met h i ng that p erson is

1
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4 Q.

5

6

7 A .

8 Q.

9

1 0

11 A .

12

1 3

1 4

1 5

16

17

1 8

19

20

2 1

22

13

2 4

25

Oh , a b so l u tely .

So a r e yo u t h e n on t h e s a me p age? I mean ,
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t o t a k e out o f the e x a m .

It may evoke a phy s iol ogical c h ange

o r c a u s e a pro b le m on th e t e s t th at we

ca n ' t quant i f y .

qu e sti o ns are k n own b y t h a t exa mi nee .

Wh y is t hat?

We wa nt t o tak e t h e s ur pr i se ele men t o u t

of a question . So as to - - first o f a l l ,

th e exa mi nee has t o kn ow what the

qu e s t i ons are g o in g to be i n o r d e r t o

r e s p on d p r o p er l y du ri n g t h e te s t with out

hi d i ng , ba s e d o n my eva l u a t ion o f

n o n- verba l co mmu n i ca t io n and bo dy

l a n g ua g e , we p u rs ue that .

If n o t , we g o ove r th e te st

que st ions being tested a t tha t po int , and

th e n we ar ri ve at a co n c l u s ion .

Th o s e wi ll b e t h e qu e s ti ons .

Th e y 'r e writ t en in sto n e , so t o o n speak ,

and the n the q ues t i ons ar e c on duct e d .

So t h e q uestio n s th a t are u lti mate ly as k e d

on t h e test yo u go ov e r wit h the ex a mi nee

be f o rehand ?

sur pr ise . S urprise is an elemen t we want

I n a d v ance o f the f i r st t es t all t heYes .A .

Q.

A .

Q.
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qu a si -rel eva nt , symp t omatic , co n t r o l ,

qu e stion s wa s a neu tral o r an ir re le v ant

t he irr e l e v a nt ques t i ons wer e als o as ked

dur ing the e xa m .

A tota l o f nine qu esti ons were

t hat we r e co mp a ri son qu es tions a ske d ,

h a v ing t o do with outs i de i s s u e s , a n d t h e

ev a luati on , a s I 've already indicat ed , wa s

I t 's n ot a

One of th ose n i n e

Th e c omp a ri so n qu e stio n s and

Ano t he r q ue s tio n was a

Four o f t he those n in e qu esti ons

wha tever you wa n t t o cal l it .

r e l e v a n t ques t io n .

An d th e n th ere were th r ee quest i o ns

we r e r ele v a n t .

qu e s ti on .

a s k e d .

poi nt ed out .

So t h e s e f our qu e s t i o n s you a sked Mr .

Sha r ma h e knew before h a n d , correct?

Cor rect .

And yo u as k ed hi m wh at his an sw e rs would

b e d u r i n g y our p r e- t e st int e r v i ew ?

Yes .

An d then you went ahead and r an the te s t .

Ca n yo u t el l th e Cour t a bo u t t he spe cifi c

test , hi s ans we r s , and yo u r re s u l ts ?

We l l , th e qu e s t io ns were ask e d , as I
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ma d e by wa y o f co mpa r ison , fr om th e

c omp aris on que s t io n r ea cti on to th e

r e l e vant qu e stion r e a cti on .

And the n I evaluated that as the

p e r s on is bei ng t e s t ed and al s o r e vie we d

it the re after .

Afte r revie win g it an d co mi n g to a

c o n clusion , o n an y c a s e , I kn ow h ow

im p o r t a nt this p ar t i c ular ca se is , b u t on

an y o f my cas e s t hey 'r e imp or tant , and if

I h ave a perso n wh o ' s cle a r i ng a te s t , I

e x e r cise a n a b u n d a nce o f caut i o n , a n d ma n y

tim es will r e ex a mi ne that per s on .

Le t me ba c k up b ef o r e we g et to th e

r e e x aminati o n .

When you do an exa minat io n of a

p e r s o n , h o w ma ny t e s t s d o yo u ru n ?

Re l e vant te sts? Th re e o r f ou r , s omet im es

f i v e .

An d why -- whe n yo u say " r e l e v a n t tes t s , "

d o y o u go thro ug h th e s am e qu e stions , do

you retest the m, or ca n yo u explain to the

Court wh at tha t is ?

Sa me questi o ns are as k ed .

Ho w many tim es d o yo u d o i t?
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Two sepa ra t e s itt ings?

I s t hat t he wa y yo u woul d

And Mr . Sharm a , as I re call , was dueYe s .

e x a minati on s .

c al l i t ?

Two separat e si tt in gs .

t o g o bac k t o Ne w York a n d th e opti mu m

t i me period f or re -e xam i s us ual ly t h r e e

to te n days af t e r the f irst sitting .

Due to t he ti me co ns tra ints of h i s

tra ve l and so forth , I re examined h im the

sec on d d ay .

In se p a r a t e t e s t s wh ich last f o u r minutes

or t h e r e a b o u t s , u s u a l l y t hree t o five

s e p a r at e t ests .

An d why do yo u do more than o n e ?

Fo r reli ability a nd val idity . Th e

Ame rican Polygraph Association ca lls for

at le a s t tw o re levan t tests t o be

con d uc ted d u r ing th at e xami n a t i on .

I f rank ly d o n ' t kno w - - can 't

r e c all o f a n ex a mi nat io n that I 've ev e r

cond ucted that on l y had t wo r elevant t e st s

in t h e exam unless the pe rson co nfesse d

a f t e r th e se co n d relevant test .

Now , y o u did in this ca se two sepa rate

1 A .

2

3

4 Q.

5 A .

6

7

8

9

10

11

12

13

14 Q.

15

16

17 A .

18 Q .

19 A .

20

2 1

22
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2 4

25
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If I recall c orrectly , I sim ply

pr o vided to h i m t he c h a r t s an d pr ovided to

don 't -- in t h i s pa rti cular s it uatio n , I

d o n't th in k h e kn ew t he resul ts o f my

exam .

pa r t i cul ar ca se , I sent i t t o Ak ro n P oli c e

Se r geant Ke n Butler at the Ak ron Police

De p artment .

Do e s that affect yo ur res ults?

No .

No w, you sent th i s te s t to have i t peer

I

Sergeant

He rev iewed it .

Ken Butl er .

And in this

What 's his na me?

Tha nk you .

Who did yo u send i t t o , wh y ,

THE WI TNESS :

THE WITN ESS :

THE COURT :

THE COURT :

But l er .

g o o d best prac t ice .

an d what did that peer review show?

We l l , ma n y ti mes i f I have -- i f I have a

tes t that -- we ll , f i r s t of all , if I have

an e x a m that ' s t ru t h ful , th a t I fee l is

tr u thful , I ' ll se n d it o u t f or peer rev iew

t o so me o n e .

And the r e a s on I do t h a t i s it 's

re v i ewed .

1 Q.

2 A .

3 Q.

4

5

6 A .

7

8
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10

11

12
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S harma was telling t h e

the eval ua t io n o f what h e

1
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A .

Q.

A.

Q.

46

him the q uestions an d aske d him to t a k e a

l o o k at it , a n d he d i d .

MI GDAL :

Exp l ain t o t he Co u r t , when y o u say yo u

s e n t th e chart s a nd the ex a m, what d o you

me a n , " t h e cha r t s "?

I ga v e him the pol y graph t r a c i n g s an d he

r e v i ewed th e p ol ygr aph tra cin g s an d th e

t e s t ques t i o n s and my backgr o und f orm .

Ev e r ything t h a t I h a d that wa s a piec e o f

p a p e r , h e re v ie we d .

And he c a me to th e sam e co n c l u s ion

I h ad , t h a t Mr .

tru th bas ed o n

ha d to r ead .

S o he didn ' t k no w what yo u r r esults were .

Wh e n you sa id , " t h e t raci n g s , " you ' r e

t a l k ing a bout t h e squigg ly l i n es t h a t we

tal k about?

Yes .

Th a t 's t he cha r t s ?

Yes .

You s e n t hi m t he q u e s t i o ns a nd t h e c ha r ts ,

a nd he c a me to the sa me co nclus i o n yo u

did ?
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I s aid , he wen t thr ough q uite a bit i n

t h a t p re- t e s t in t e r v i e w, in the i nter vi e w

L ike

And ,

So I

f i r s t t e s t tha t is a trut hf ul t e s t .

p o sitive , I f e e l go od abo ut .

re e xamine t h em .

I 'l l do that regularly , many ti mes ,

j u s t a s a s e co nd time , to be s u r e th at I ' m

c om f ortable a n d I c an sleep a t night , and

I r eexa min ed Mr . Sharma for tha t reaso n ,

as we l l .

So h aving said that , I have my

ag ain , I thi nk y ou ex p l a i n e d i t , b ut c a n

yo u s ay wh y y o u did a sec ond s it t i n g?

Ye s .

Go a h e a d .

Th e - - i n many ca ses where I e x a mi n e

som e o ne a n d they a r e tr ut h f u l , I do n 't

wa n t t o be put in a po s i t io n where I feel

th a t there ' s a questio n o f an y kind about

my e x a m, an d if a p e rson i s t ruth fu l , I

wa n t to be a bso lutel y cle ar on every thing

so t h a t there 's n o iss ue l a t e r on , and

I 'v e cleared some on e that I a m n ot

Sam e conclu sion .

Th e n y o u c onducted a second t est .

1 A .

2 Q.

3

4

5 A .

6 Q.

7 A .

8

9

10

11

12

1 3
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pha se , an d he was g oi n g t o g o b ack to Ne w

un d er those c i r c u msta n c e s , an d he c a me

ba c k to my o f f i c e th e seco n d d a y and I

examine d him a s e c o n d time .

Di d y o u s en d Kenn y Bu t l e r the c h a r t s o f

b o t h s i t tings?

Yes .

Did he come to the s a me conclusion

reg ardi ng b o th sittings?

Th e same -- t h e se c ond sitt in g thr ough a

ha n d -sc orin g was t e chnicall y inconclus iv e .

Th e r e a son i t was tec h n i c a l ly inc onclusive

is be c a u s e o f wh a t h e went thr ough th e

f ir s t day .

Wha t d o y ou me an?

I sai d that t e s t i n g wa s very - - it was

th e questi o n ing wa s ve r y p ointed . And I

k n e w wher e I st o o d wit h that . I knew h e

was giving me i n f o r ma ti o n and physiology

th a t was tr u t hful .

I d o n 't beli e v e I disc l osed the

re s u lts t o hi m at tha t p oint . I , frankl y ,

int e rr ogated hi m in t h e pre - t e st

in t erview , a nd when he c a me bac k the

1

2
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4

5

6

7

8
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1 3

14

15
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2 0
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Q.

A .

Q.

A .

Q.

A .

Yor k . I wan ted to r eex a mi ne hi m , anyway
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an o p i n i o n a t that po i n t .

So he came b a c k not kn ow kn owing

s e c ond d ay h e was very -- he was very

con ce r ne d fr om the f i r s t day , be cause I

d o n 't t h i nk I t old him what h e d id o n t he

an d needles a n d he wa s r eexamined the

s e c o n d da y .

An d what - - t h e fa c t he was on pins and

ne e dles and d i d n ' t kno w the r esults , what

do e s that d o for y o u as the e xaminer?

It g i v e s me a -- i t g i ve s me - - i t giv e s

me re l i e f i n r e e x a min i n g him , in t esting

t hat pe rs on a s e c o n d t i me , a n d in h a v i n g a

co mfo r t lev e l th at my o p i n i o n is an

ac c urate op i nion .

When he came b ack the second day

f i r st o f a l l , ther e a r e f our co mpon e n t s t o

a g oo d p ol y g raph e x am , o n e o f whi ch is th e

in s t rum e n t a t i o n utilized . Th e s e c ond

b e i n g the su bje ct t e st ed , wh e t h er o r not

th e y 'r e a g o od subj e ct f or te stin g . I

don ' t mean sub ject matter , I me an person

b e i n g ex a mined .

I don 't th i n k I g a ve

He wa s on pinswh y he had to c om e bac k .

e xa m the fir st day .
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wh a t that mea n s is tha t u pon review o f his

re - e xami n e , t h e p neu mo g r a ph p a tt er ns

Th e thi r d i s go i n g t o be t h e

e xa mi ner , and wh et h e r t he examiner has t h e

pr o per t r ain i n g , ed u cati on , a n d s o f o rt h .

The fo u r t h i s the tes t i ng

e nv iro n me nt o r p o o r co ndi t ion a s soc i a t ed

wi t h t est i n g e nvi ronme n t i t 's go in g to

a f f e ct t he r es u lt s o f t he exam , and I ' ll

tel l y ou , I t h i nk beca u s e o f t he

c i r cu mstan c e s th e ex a mi n a t i o n the seco nd

d a y wa s not - - i t was con t a mina t e d b e cau se

o f t h e inter ro gation a nd s o f or t h he wen t

t hr ou g h th e f i r s t day , co ming b a ck th e

se c on d d ay , a s I s aid , he didn 't kno w

wh e t her he ha d pas s e d o r n ot t he s ec ond

da y .

You had wri t t en a r eport Mr . Sha r ma had

b e e n s ens i t i z ed d ue t o th e pr e vi ou s da y ' s

te s t ing t hu s p rod ucing o v erall

in c on clusi v e resul t s , a l t h ou g h p ne umog r ap h

pa t t erns alone app e a r to be trut hfu l .

Wh a t' s t h at me a n?

en viro n me nt .

Well ,

If we hav e a p o or t esti ng

I fo r got I put that in .Oh , ok ay .
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-- a n d man y ti mes n ot in any o t h e r tracin g

e x c ept in the GSR .

So wha t I a p pa ren t ly saw we re

r e a c ti ons i n t h e pn eum o gra ph .

Wh a t is the pne umograph?

Th e b r e a th ing param et er s .

Oka y .

ap p e ared t o b e trut h ful d u e t o the

se n s itizati o n .

Th e f i r s t c omp onent of the c h a n ne l

th a t 's g oing t o b e a f f e c t e d b y the te sti ng

e n v iro nme nt is t h e ga l v a n ic skin r esp ons e ,

wh i c h i s f i n g e r pla t e s are p l ac e d o n ,

u s u a l l y , th e r ight ri n g a n d i nde x fin ger ,

a n d s k i n s 's res istan c e is re c orded , and

th a t ' s u su a l l y th e mos t s uscep t ib le

c omp one n t t o any typ e o f t e s t i n g

en v iro nment i s s u e .

I n o t h e r wor ds , i f th e re 's a - - i f

t h e r e ' s a n o i se o u ts i d e o f th e exa mi na ti on

r o om whil e th e pers o n is bein g t ested , the

n o i s e wil l re s u l t in a ga l v a nic s k i n

res p onse ch a n g e a n d be reflec ted i n that

com p o ne n t o f test in g o r recor ding , I
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s h o u l d sa y , f i r s t . You ' l l se e it be for e
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oth er components we r e inconc lusive .

You also wr ote in your re port regarding

th e first paragraph during th e post -test

int erview after test four that he had a

pr o b lem , ca n you ev er - - besi d es what y o u

tol d me pri or to 200 6 , ev er t elling even

o ne i mpo rtant lin e ? And yo u wrote tha t i n

your r e p or t .

Can yo u te ll t he Co u rt t he

imp ortance o f that?

Well , that go e s to t h e import ance of the

com parison question . In ot her words , if

there a ren 't -- if there aren 't we l l- s e t

compa r i son que s tions , i t e r o d es t he

pos sibility o f getting an acc urate

ass essment f or trut hfulness and veracity .

Th a t tells me that the compari son

qu e stion rai sed rel e vant status

ap p r o pr i a t e l y , so ther e co u ld be a good

com parison bet ween the r elevant questions

ha v ing t o d o with -- having t o do with

Mi c helle , and t he i ssues at t he h ote l

r o o m, th ose being t he relevan t target

qu e s ti on s , no w th e s e co mp ar ison q ues t io ns
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Th a t was truthful . And the r est , the

5 2

OF FICIA L COUR T REPOR TER - C .A .T .



53

con ce r n e d ab ou t th e r e l e v a n t qu e st io n s and

th e t a r g e t , t a r g e t b e i n g , ag a in , th e

a l l e ga ti ons b y Mi c h e l l e .

Me a nin g h e re s p o n d ed -- j u st so I 'm s ure

-- hi s r e sp on ses a r e more pr o n oun c ed

r e g arding n on - re lev an t , mean i n g n ot the

is s u es a t h and , wh e th er he li ed ab out

s om e thing s e parate a n d a p ar t fro m t h e

is s u e s i n the c a se ?

a r e i mpo r tant e no ug h that Mr. Sh a r ma 's

c apa b l e o f re s p o n d i ng t o g i v e me a go od

i d e a as t o whe t he r th i s test r e s u l t is

g o i n g to h a v e an y va l id i t y .

Be ca u se n ow I ' m abl e t o we i gh whe r e

th e most r e a ction i s occ u r r i ng ; i s th e

mo s t r e a cti o n occ urring in t h e r e l ev an t

is s u e , o r is th e mo s t re a c t ion o cc u r ri n g

in t h e c o mp ar i so n q u es ti on .

In t h is c a se in his test i t was in

th e c o mp a r i so n ques ti on .

Ho w doe s th at r el a t e t o you r o p i n i o n ab out

tr u t hfulne s s ?

I t a d d s v a l i d ity t o the fac t t h a t I f elt

h e wa s t r u t h f u l . He wa s most co nce r ne d
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A .
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ab o u t an o uts i de i s sue . He wasn 't mos t
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oc cu r s a n d , y o u kn ow , n or mally , a human

i n b e t we e n t he br eathing cycles of , y o u

kn o w, may b e l e s s t h a n a sec on d , mayb e a

It 's

T e l l t h e Co u r t

So me t i me s there 's a gap

se c ond , or a b lock o f time th e re .

k n o wn a s a n a p n e a .

So th at cess ation i n br eathing

e xh a l a t io n c yc le .

wh a t it i s , h ow t he a c t u a l t e s t works ,

wh a t d o yo u p u t on hi m t o d o t h e tes ti ng ,

wh a t happens , wh a t ' s i t measu re?

Th r ough a pneu mog raph tube acr oss the

up p er chest cav i ty a n d o n e a c r oss the

ab d om i nal -t h orac ic re g i o n , r ight aro u n d

the sol a r p lex , right belo w the s t er n um .

And the se p n e um o graph t u b e s ar e

de s igned t o mon itor v olum e of o x y g e n

i n t ake i n amp l itude as wel l as dura t io n ;

in o t h e r wor ds , a br ea t h is t a ken , there 's

an i n h a l at io n cyc l e a n d t here 's an

L e t 's g o backw a rd s n ow .

Yes , e xact l y .

And tha t goes t o your sco r i ng a nd

o bvio u s ly y our opini on o f whethe r h e 's

b ei ng truth ful?

Th a t 's c orre c t .
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Pn e u mogr a p h , upp e r a n d l ower

s o we l o o k at t h e p e a ks a n d

if yo u wi l l , in bl o o d pr essure
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5 5

being will bre a t he bet wee n 1 2 an d 18

br e a ths pe r mi n u t e , so these b re at h

p ara me ters kno wn a s p n e u mo g rap h pa .ram eters

r e c o rd tha t c y c l i c - ty pe o f

in h ala ti on / e x halati o n ove r th at co u r se o f

fo u r minutes .

So ther e ar e t wo p a ramete rs

re c ording .

pa r am eters .

The n there 's a bl ood pressure c u f f

pl a ced o n th e upper l eft arm . With that

bl o od pres s u r e cuff , we c a n r e cord bl o od

pr e s sure t r a c ings , bo t h s yst o lic a n d

di a st olic bl oo d pr e s sure ; in o t h e r words ,

t he 1 2 0 ove r 8 0 a d o ct or wou l d g e t would

be re co r d e d in a r elative fas hi on .

We 'r e not mo nit oring t h e 1 2 0 ov e r

8 0 s i n c e we a r e monit oring r e l ati ve

c h a n ge s ,

valle y s ,

c hang e s .

We ' ll rec ord heart r at e c ha n ge s ,

h ow f a s t o r ho w sl ow the hear t 's beati ng

at any gi v e n minut e .

Usual l y , a person ta k i n g a
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po l ygraph is g oing to r ange b e twe en 65 and

i t ' s got th e g r aphi cs and ev erythi ng .

is re co r d e d d u r i n g the co u r se o f t h e e xam ,

wh i ch i s the b loo d re bo un d i ng o ff the

a o r tic v a lve , give s a lit tl e notc h tra cing

in th e mi d dl e .

We ' ll l o ok a t bl o od v o lume c h a n ges ,

a n d we 'll al s o mo n i t o r indi c ati ons of

ad r ena line re a c t ion a n d some o t h e r things

th a t oc cur in that b lood pr e s s ur e tra cin g .

And the n th e g alv a nic s ki n re s po nse

i s mo n i to r ed in a s e par ate c omp on ent that

I ' v e alread y a ll u ded t o , the f i nge r p l a te s

i n th i s ca se o n th e r igh t r i ng and in d e x

f i n g e r mon it or the a mo u n t of s k i n ' s

re s i s ta n c e du r i n g t h e co u r se o f t he t est .

Wha t instrum e ntati o n do yo u use?

I us e an ins tru men t - - it 's a c omputeriz ed

in s tru ment , a n Ax c i t on , A- x - c -i - t - o -n

in s t rum ent , an d it is a poly gra p h t hat

f o r merl y we we r e u s i n g an alog

i n s t r ume n t a t i o n wi t h p en s cr i bi n g ac ros s

95 b e a t s per mi n ut e . Th e di cr oti c notch

It 's wha t yo u see i n t he

I t' s what yo u s e e o n TV be cau s emo v i es .

c hart pa pe r .

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17 Q.

18 A .

1 9

20

2 1

22

~ 3

24

25
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5

6
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8

9

10

11

12

13

14

15

16

17

18

19

2 0

2 1

22

~ 3

2 4

2 5

Q.

A.

5 7

Th a t ' s mor e co n d u c iv e to probab ly vi sual

- - t h e v isua l side o f thi ngs .

Bu t a co mp ut er s i mp ly record s t h en

t h e s a me compo nen ts that I ' v e already

me n t i on e d t o you , a nd it mo n i t o r s all

t h o se th i ngs in such a way that we c a n

di g it i ze th e inform ati on , rec ord it , keep

i t o n r e c o r d i n g . I t 's a n adv anced

i ns tru me nt bec a u se i t h as no fr ict io n .

An analo g i n s t rum ent with those

pe n s s c ribi n g across chart pape r natur a l l y

ha d f ric ti on , and t h ere was a loss of

inf o r mat ion bec a u se o f that f rict io n .

In a n electr onic instrument there

i s n o f ricti on ; and , the refo re , we have

c lean e r , mo r e pr is t i n e c h a r ts , i f yo u

wi l l .

Le t me chang e th e f ocus a l it tl e bi t now .

Stipulati on . You have a f orm , and

ta l k to the Co u r t abo u t to yo u , as a

pol ygr a p her , wha t a st ip u la t i on i s .

We l l , a s tipulat ion would be a c ontract in

s impl e t e r ms , wh er e b y t h e d efe n d ant

de cides th e y wan t t o take a p olygraph , t h e

de f en se law y er fee ls it 's a g ood ide a , and
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t he p ro s ecuto r si g n s o f f on i t .

I me a n , in the simples t of t e r ms I

gu e ss it ' s a contra ct .

No w, if I do an un s t i pul at ed po lyg r a p h ,

sh e is d eal ing with i n that r e sp e ct , are

we d e a l i n g wit h a pr obl em with this cas e

an d it n ee d s to b e ha nd led in a dif fe rent

wa y for trial , or plea ba rga in , and it's

an e x a m wher eby the facts a re st ill t h e

fa c t s , J a n e Lyon s was mu rdere d o n J a n uary

1s t o f 2 0 06 .

Re g a rd l e s s of wh eth er o r n o t it

d iffe r e nt exp l a na tion t o t he defend ant?

An d t e l l t he Co u r t whe n yo u d o an

un s tip ulat ed a b o u t yo u r contr a ct and what

you t e l l th e def e n d an t .

You wan t me to co mpare the s t i pul ati on

wi t h the confi dential exa m?

Yes , e xa ctl y .

We l l , th e stipu lat i on , y o u kn ow -

na t urall y , a c o n f i de n t ia l exam is be ing

d o n e f or t he pur p o s es of d e t ermi ni n g t h a t

sus pec t or def endant 's ve r ac ity by the

wh a t i s the d i f feren ce? Is t here a

So t h e l a wy er kn ows wha t he o rl a wy er .

1

2

3

4 Q.

5

6

7

8

9

10 A.

11

12 Q.

13 A.

14

15

16

17

18

19

2 0

2 1

22

2 3

2 4

25
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8

9
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1 1

12

13

14

15

16

17

18

19

20

2 1

22

~ 3

2 4

2 5

Q.

A.

Q.
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me e t s with pr o sec ut or 's a p p ro val of

qu e s tions o r n ot , t h e questi ons ar e g oing

t o be the s a me : Di d y o u murd er Jane

Ly o ns? Did yo u he lp mu r d er J ane Ly ons?

Do y o u kn ow fo r s u re wh o mu r d er ed J a ne

Ly o n s? And c a n y o u ta k e me t o the gun

us e d t o mur d er Ja ne Lyo n s ?

So it doesn ' t matte r wheth er it 's a

co n fidentia l o r stipulated e x am , the

q u e s ti o ns a r e t he quest io ns .

Tha t 's th e n e xt que s ti on , o b vio u s ly . If a

tes t i s stip ulated , me a n i n g t here 's a

c o n t ra ct wi t h the pr ose c u to r , o r it 's

un s tipu lat ed , does that have a n y affe ct o n

you a s the t ester , t he polygr aph e xaminer ,

and the resul ts ?

No , because we work f or the truth e i th e r

wa y . It d oe sn 't matter wheth er Jane Lyons

wa s ki lled o n on e par t ic u l a r day . Th e

qu e st i on is wh e t h e r o r n ot J an e Ly ons was

ki l led b y t h at par t i c ular in dividual .

I t d o esn 't mean anythi ng t o me as

th e e x a mi n e r whether it 's a co n f i d e n t i a l

exa m o r a st ip ulat e d exam .

I t d o e s n ' t af f ec t the test r e su lts
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wha tsoever?

No .

Le t me as k yo u , bas ed o n y our educati on ,

tra in i ng , and exper i ence , to a rea s onable

de g r ee o f s ci entifi c certa int y , what i s

you r o p in io n o n whethe r t he re were

si g nific ant psych ol o gical cha nges

i nd ic a t ive of truthfu l ness wh i c h occurred

o n Sa h i l Sh arma 's t est?

Si g ni fic ant physi o l o gical changes?

Yes .

Th e s ig n if ican t p h y s i o l o g i c a l ch a nge s

wo u l d b e clear ly i n the comparison

q ue st io ns v ers us th e releva nt ta rget

qu e sti ons ; t h erefor e , it led me to the

c on clusion th a t he to l d t h e tr uth abo ut

the target issues , th o s e questi ons th at

we r e a ske d dur i ng this exa m tha t I r e ci t e d

ear lier , wer e such t h a t the physiology

th a t was re c orded on this test was greater

in th e c omp a r is on qu e st io n s t han the y we re

in t h e rel ev ant qu e stions .

And that lea ds y ou t o what opinion?

Th a t h e t o l d t he tr u t h .

1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

1 5

16

1 7

18

1 9

20

2 1

22

~ 3

2 4

25

A .

Q.

A .

Q.

A .

Q.

A .

MR . MIGDAL : I have n o further
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1 qu e s ti ons , Ju d g e .

2 THE COURT : Al l right . Let 's k e e p

3 goi ng here and have c r o s s - e x a mi n a t io n with

4 th i s wi tn e s s .

5 CROS S - EXAMI NAT I ON

6 BY MS . KANELLIS :

7 Q. You in di cat e d that yo u have p erfo r med

8 th ousands and thous ands o f p o lygraphs ,

9 co r rect?

1 0 A . Co rr ect .

11 Q. An d ho w man y , a n d j us t limit th i s to t h e

12 St a t e o f Ohi o , in t h e S t a te o f Oh io

13 ap p r oximatel y how ma n y ti me s h av e yo u

1 4 te s tified i n a crim i nal pr oc e eding in

15 re g ards t o a n exam that you had given?

1 6 A . We l l , sin ce ' 7 7, I c a n just use an

17 a v e r a g e . That woul d p ro b a b l y be the be st

18 wa y o f d oin g it .

1 9 Q . Th a t 's fin e .

2 0 A . I th i n k abou t - - I 'm thinking back t o my

2 1 law e n fo r c e me n t d ays a n d s o f o r t h . I

2 2 wo u l d say I ' ve t es t if ied prob ably fi ve

~ 3 tim es a ye a r o n t he av erag e .

2 4 Q . Oka y . Sin c e ' 77 , h ow many o f t ho se were

2 5 n o t stipula t ed p ol y graphs?
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th a t you te s tified to th e e xa m - - th e e x am

th a t yo u testi f ied t o was not s ti pu la t ed?

No .

Why i s t h a t?

It ' s b e cau s e o f th e agree me nt sti pul ati o n

bef ore the exa m as e v i d e n t i a r y in natu re ,

s o I hadn 't testif i e d .

To yo u r kn o wl edge , wou l d yo u be p e rmitte d

t o te s t i f y in a crim inal t r i a l in Oh io as

Many , man y .

Wha t co u r t wa s th a t in?

Wha t c our t was

Wha t co urts wer e th ey in , if y o u can even

th i nk o f o ne?

In te r ms o f s t i p ulated e xams ?

How man y of t hose

It wasn 't stipula ted to

I ' v e te s t i f ied i n Gr an d

The qu e stion wa s :

Oh , o h , I see .

we ta lked ab o ut .

No .

Ju r y sever a l t i mes in re ga rd to

u n s t i p u l a t e d p o l ygr a phs .

Ho w many tim es ha v e yo u t es t if i e d in a

c rim i n a l t ria l in t h e S ta te of Oh io

r e g a rd ing a no n - s tipula te d p o l ygraph ?

I ca n ' t th ink o f any .

So no ne , z e ro ?

1 A.

2 Q.

3 A .

4 Q.

5

6 A .

7 Q.

8

9

10 A .

11

12

1 3 Q.

14

1 5

16 A .

17 Q.

18 A .

19 Q.

20 A .

2 1

22

~ 3

24 Q.

25
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KANELLIS :

You were h a n d e d an ex h i b i t . I just want

t o ma k e sur e I ha ve t h e sa me t h i ng . Ye s .

I ap p r o a c h ? I ' d l i ke t o tak e a l o ok at

t h e exhibit t h a t At t orne y Mig d a l provid ed .

to a n on -st i pulated po lygra ph e x a m?

Wou l d I be p e r mi t t ed? It would b e in the

di s cretion o f the J udge as t o whether or

no t I wou ld be per mitted .

THE COURT : Isn ' t tha t what this

he a rin g ' s all ab ou t ?

Now , You r Ho n or , ma y

You may .

MS . KANELLIS :

THE COURT :

KANELL IS :

You 're a memb er of t h e Ameri can Polygraph

As s o c iati on , I think y o u indi cated?

Ye s .

An d tel l me wh at typ e o f lice nsing , if

an y , is a p o l ygrap h ex a mi ne r re q u i r e d t o

h o l d in th e St a t e of Oh io ?

Th e re 's n o l i ce n s i n g req u irem en t in the

St a t e of Oh io .

Ar e y ou a war e , are the r e sta t es that d o

ha v e li censi ng requ ir e ments?

Yes .

A .

A.

Q.

BY MS .

Q .

A .

Q.

BY MS .

Q .

A .

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

1 6

17

1 8

19

20

21

22

~ 3

2 4

2 5
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app ear s at t h e bo tt om of that repo rt ,

cor rect ?

De f e n d a n t ' s Exhibit A , that i s , in fact , a

le t ter that yo u sent to defen se coun se l

ou t lining th e test o f the def endant that

y o u j u s t d e s cribed , co r r e c t ?

i n d i ca t e d i n there t h a t t he subject matter

tes te d o n was wh e t h e r t h e int e rco u r se with

t he v ic tim was co ns ens ual o r f o r c e d ?

Whe r e --

I 'm looking a t the to p pa ge .

Oh , o n the fi r s t pa ge?

Yes .

Yes , that 's c o r r e c t .

An d y ou als o indicated th at t his e xam was

con ducted f o r informat ional purp ose s o nly

an d no t f o r te s t i monia l o r e v id entiary

pu r p oses?

Th a t i s co r re c t .

Is t h a t accurate?

Yes , that 's inc l uded i n t hat p a r a g r a p h .

An d t here 's a letter o r y o ur sig nature

And wou ld it b e fa ir t o say you

Thi s is a copy of my repor t .

Yes .

Ok a y .

Yes .

1

2

3

4

5 A.

6 Q.

7

8

9 A.

10 Q.

11

12

13

14 A.

15 Q.

16 A.

17 Q.

18 A.

1 9 Q.

20

21

22

Q3 A.

2 4 Q.

2 5 A.
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y o u d i s a g r eed with a no t h e r p ol ygraph

e x a miner with regar d s to the r esults ,

sa y t h i s , but ea ch o n e o f th e se reports

is n ' t tai l or-made in e v e r y r e gard and my

secre t a ry fill s in th e blanks o n s ome o f

th i s , and tha t ' s a st a n d a r d p aragr aph th at

I u s e on an y t est that I conduct that is a

ca s e -- that is a n o n -stipulated test .

So t h i s -- in every case wher e it 's

n on -stipulat e d , thi s i s t h e l anguage that

g o e s out ?

If it ' s d on e for i n v estiga tiv e purpose s

for a de fense la wy e r o r investigative

pur p oses ev en f or a p olice d epartment ,

th a t parag ra ph would be included .

An d j u st s o th a t t h e r e co r d ' s c l e a r , the

p o l y graph i n questi o n , t h e tw o t h a t y ou

tes t i f i e d t o with th i s defendant , Sa h i l

Sha rma , that was n o t a stip ul ated

p o l y graph?

Ne i ther wer e stipul ated .

Ha ve yo u e v e r ha d a si tuati on where

1 Q.

2

3 A.

4

5

6

7

8

9

10 Q.

1 1

12

13 A.

14

15

1 6

17 Q.

18

19

20

2 1

22 A.

~ 3 Q.

2 4

25

Wh y d id you pu t tha t t he r e ?

ins er t t hat sent en c e?

Wel l , actuall y , it ' s a f orm .

Oka y .

Why did y ou

I hate t o

65
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So the sh ort

1

2

3

4

5

6 A.

7

8

9

10 Q.

11

12

13 A .

14

15

16

17

18

1 9

20

2 1

22 Q.

l 3

2 4 A .

25
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l e t ' s s ay , f or e xam p l e , yo u p o lygraph ed a

c rimi n a l d ef endant o n issues , an other

p ol yg r a p h exam ine r po l y g r a p h s t he s am e

d e f endant on the s am e issue , h a s t h er e

e v er been a d i s a g re e me n t with the re su l ts?

I c a n ' t re call an y di s a g r e e ment with

an y one wh o was cer t i f ied a n d q u a l i f i ed

wit h the pr op er cr e d entials .

ans we r i s , ye s , I di s a g r e e d .

No w, wh en you sa y " c e r t i f i e d o r

qu a lified , " what d o yo u mean by cer tified

an d qualifi e d?

We l l , I thi n k -- wh a t I mean by that is

th a t ther e 's c e r t a i n le v e l s o f e x pe r t i s e

i n an y f i el d , an y f i eld o f ex per t is e .

And i f it 's a p erson who has

att ain ed , you kn ow , h i g h lev e ls o f

exp e r t i s e , ed u c a t ion , trainin g ,

exp e r ie nce , a n d s o f o r t h , I c a n 't - - n o , I

c an re call o n e no w that yo u menti on it . I

c a n reca l l o n e .

Who d i d th at inv ol v e , a s far as law

e n f orce ment , i f y ou r e call?

I t wa s a cas e wher e t h e re wa s a -- it 's

been s o l o n g a go I' m tr y ing t o r em ember .
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re member an y c a s e tha t we -- he ' s not an

examine r .

It wa s a c ase in v o l v in g a - - I c an ' t

re member t he i n v e s tig a t i n g ag en c y , b ut i t

wa s a case invo lv in g -- see ms lik e it was

in v o lving Vinc e Fe l b er a n d tw o d i fferent

p o l y graphs wi t h dif f er ent r esul t s?

No .

Oka y .

No .

Bu t i t i s fai r t o say t h a t you ha v e had

in s tances where y o u ' v e p ol ygr aph ed a

re c a ll t he inve s tigating age ncy .

Do y o u r e c a l l -- did yo u eve r h ave a

p o l y g rap h situa t ion whe re there ma y h a ve

be e n di f f e r e n t r e s u l t s , a c a se i n v ol v i n g

Vi n c e Felb e r o f th e Ak r on P ol i ce

De p artment , do e s that --

Vi n c e Felb e r ?

Of AP D.

No .

Yo u d on ' t rec a l l th at ?

I don ' t

I kn ow Vi nce , an d I d on 't

But y o u d on ' t r emember a ca s eOka y .

No , but I

ab o u t t en yea r s a g o , yo u k no w .

1

2

3

4

5

6 Q.

7

8

9

1 0

11 A .

12 Q.

1 3 A .

14 Q.

15 A .

16

17

1 8 Q.

19

20

2 1 A .

22 Q.

~ 3 A .

2 4 Q.

2 5

OF F I CIA L COURT RE PORTER - C .A . T .



68

I t ' s

If the r e 's no t a

I - - t h e r e co ul d be a

And as far -- I th i n k yo u s a idOka y .

th a t i s a cer t i f i cat io n pr oc e ss .

i n t e rn all y - mo nit o r e d .

Cert i f ic ati on co me s fr om the sch o ol

cer ti fied , is there a cer tification i n

Ohi o?

We l l , there 's a certifica tion fro m the

Ohi o Ass o c i a t i on o f Po lyg r a p h Ex am i n e r s

qu e s ti ons .

d i s a gr e em e n t a mo n g profe s s ional s , t hen i t

wo u ld surp ri s e me .

Okay .

Yo u k no w , t h r ough -- a s ma n y exa min a t ion s

th a t I ' ve c on d u c ted a nd a s ma n y

e x a mi n ati o n s tha t othe r e xa min e r s h ave

con d ucted , so me t i mes the t est , r e t est

wo u ld i n vo lve d if fere n t qu est i o ns o n th e

s am e subj e c t ma tt e r .

di s a greem en t .

defenda n t and t he same ques ti o n s have b e e n

a s k e d by a d i f f e r e n t po ly g r aph exa mine r

an d t her e h a v e been di f f e r e n t results ;

you 're a war e t h at situa tion h a s occu r r ed?

No , I d on 't kn o w a b o ut the s am e qu esti on s ,

n o . I don 't k no w abo ut the s am e

1

2

3

4

5 A .

6

7

8

9

10

1 1 Q.

12 A .

1 3

14

15

16

17

18 Q.

19

20

21 A .

22

~ 3

24

25
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2

3

4

5

6

7

8

Q.

69

o r t h e t r a ini n g aca d em y tha t yo u atten d .

An d t h e n that c e rti f icat i on i s either

gr a nt ed or not thr o u gh a n i n ter n shi p

pr ogr a m, u s u all y last ing ab o u t , usu ally ,

about a year afte r yo ur g ra d uation .

So e v e r y o n e pe rfo r ming p ol y gr a ph ex a ms i n

the S t at e o f Oh io wo ul d ha ve th is

cer t if icati on?

9 A. No , no t everyo n e wo u l d , n o . Th e re ar e

10

11

12

1 3

14

1 5

1 6

17

1 8

19

20

2 1

22
,
23

24

2 5

Q.

A.

t h ose o u t ther e t hat a re co nduc t i n g

exami n a t ions t h at ma y no t b e c e r t i f i e d .

Th a t 's wh y I wa s alluding to th e fact t h a t

I - - I c a n ' t re me mb er in 29 ye a r s , I

re a ll y can 't - - I str u g g l e t o r e ca l l an y

di s a gre ein g o p i n i o n s of an y sub s t a n c e wi t h

th e sa me quest io ns .

I can 't r e c a l l ident ical que s tio ns

in a di s a gr e em ent bet we e n a c e rti fi ed ,

quali fie d exa mi n e r and mys el f .

Now , yo u s p o k e , an d I t h i n k I ' ve act u al ly

hea rd yo u le ct ure on polygr aph

countermeasure s .

Cou ld yo u t e ll the J udge a l itt le

b it a bo ut wh a t t ho se a r e?

Co u ntermea su r es ar e a n attemp t to d efe a t
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as k ed him .

Sh a rma ?

Yes .

th e results , s o that co u n t e r me a s u re s are

How d o yo u d o your

Ye s .

p os it iv e n egative 6 ,

Do I ?

Di d yo u u s e i t in the instant ca se , Sa h il

Do y o u do a sco r i n g th at 's l ike a

When y o u s c o re - - y ou i nd ic a t e that

No w, yo u s a i d y ou n o rmally d o n 't use that .

We l l , the -- what y o u 're refe rring to

Ro u t inel y , n o .

you fe lt th a t Sah il Sh a r ma ha d been

Is t h a t s ome thin g that y o u u s e?

wo u l d be a n ume r i c a l sc or ing method .

p o s iti ve ne g ative 13 ?

Nor mall y n o t .

usu ally empl o yed b y a per s o n who 's l yi ng

p o s it iv e , n e gative

sc oring?

t r u t h f u l wi t h regar d to t h e q uesti ons you

I wa n t t o j ump t o a d i f f e r e n t ar ea .

l o o k lik e t h e y 're t e ll ing th e t r u t h .

an d t r y i ng t o t h e n c r e a t e tra cings that

th e e x a m t o d i s t o r t the resul ts o r chang e

t h e ex a m, an a t te mp t t o e mp lo y s ome lev e l

o f - - s ome l e v e l o f mani pula t i on d uri ng

1

2

3

4

5

6

7

8 Q.

9

10

11

12

13

14

1 5

1 6

17 A.

18

1 9 Q.

2 0 A.

2 1 Q.

2 2
,
2 3 A.

24 Q.

2 5 A.
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1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

1 5

16

1 7

18

1 9

2 0

2 1

22

~ 3

2 4

2 5

Q.

A .

Q.

A .

Q.

A .

Q.

A .

Q.

A .

Q.

A.

71

Why not?

Be c ause I can globally evalua te an exam

an d determine in my o p i n i o n whether that

pe rs on is t e lling t h e truth o r n o t by

e va l uating it withou t the num erical

sc o ring met h od .

Why did y ou use the numerical sc oring

me t h o d in this case ?

Wel l , actu ally , I did both . I did a

gl obal evaluation and a numerical

e val u a t io n .

Why d i d y ou c ho o s e to use the numerical in

thi s case?

Be c ause I k new that I was goi ng to be

submitting it for p eer review .

Ho w is it t h at y ou kne w it wa s g oing to be

su b mitted f o r peer r e v i e w?

Be c ause I f e lt he was telling the truth ,

an d it was a c a s e t hat was of significant

imp ortan ce .

Ho w many p o l ygraphs had S a h i l Sh a r ma taken

pri or to the p olygr aph y ou ad ministered?

No n e .

An d h o w d o yo u know t h a t ?

I a sked him and he t old me th at .
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" Wi t h o u t

" Do you live

Yo u ind ic a ted t hat th e r e wer e a

The f o u r t h questio n wa s :

Mi c h ell e " -- ex c u se me .

Th e n e xt n on - r el e vant q u es ti o n ,

I ' ll p ut i t tha t wa y , was : " Ca n yo u

re c all , bes i des what we talke d abou t pri or

to 2 0 0 6 , tell i n g e ither one impor ta n t l ie

t hat we ha d n ' t di s cu s s e d ? "

And the l as t was : " Ca n you r ecall ,

beside s what we h a v e talk ed about , bet ween

th e age o f 11 and 2 1 t ellin g e ve n o n e

in t h e United S t ates? "

Th e seco n d wa s r egardi n g t h i s case

i n v ol v in g Miche l le 's ra pe all e gati ons , " Do

you in te nd to a n s wer e ach q u e sti o n

tr u thfull y ? "

" Ca n yo u reca ll , be s ide s what we

ha v e talked about , pr ior t o y ou r 18 t h

b ir thday telling ev en one imp or tant l i e

t h a t we h adn ' t dis c u ss e d? "

Oka y .

tot a l o f n in e qu e s t i on s , a nd I thin k the

f o u r that y ou d e termi ned we r e r eleva nt are

i n t h a t report . Wha t wer e t h e o the r five

qu e s ti on s ?

Th e first woul d have been :A .

Q.1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23
2 4

25
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him o u t o f t he nin e .

Wh i ch mean s ?

tr u thfu lnes s .

t h r e e that I read .

Th e las t

One 's an irre leva n t q uest ion

t h a t h e was s h o wi n g a n a mount of

Ri g ht , compari son qu esti ons .

ph y si ol ogi cal rea c ti on o n th o se qu esti on s

Wel l , he sh o wed gr e a t er signi fican ce in

We l l , wh ich wo u ld t r ansla te into , that 's

ph y s i ol ogi c a l chang e o n th o se qu es t i ons .

su g g esting t he y we r e most d is turbing to

r e l e v a n t qu e stions in your min d?

So I guess o n e wo u l d co nc l u de that he was

An d yo u det e rmined tha t t ho s e wer e n o t

We l l , the first t wo t h a t I r e ad aren 't

im p o r t an t li e we ha dn 't discu sse d? "

thr ee are c omparis o n q uesti on s , th e last

An d was h e tr u t h f u l o n tho se q ue s t io n s ?

Bu t a s with re g a r ds to thos e f i ve

ev a luat ed .

Co mp arison?

Th e y ' r e co mpa r i so n .

the p r e mi s e and bas is f or my o p i n io n o f

q u e s ti o ns , wa s h e bei ng tru th f u l in hi s

res p onse to thos e?

1

2 Q.

3

4 A .

5 Q.

6 A .

7

8

9 Q.

10 A .

11

12

13

14

15

16

17 Q.

18 A .

1 9

20

21 Q.

22
,
23

2 4 A .

25
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1

2

3

4

5

6

7

8

9

10

1 1 Q.

12 A .

13

14

15

16

17

18

19

20

2 1

22
,
23

2 4

2 5

74

an d the o t he r is a sa c r i f i c e r e l e v a n t

qu e s tion .

But in re g a r d to th e other thr ee ,

the - - th e answe r would be he 's n ot

telling t he t r uth on th ose three

qu e stions , or they ar e o f gre ater

imp ortance ca u s i ng a p hy s io log i c a l chang e

b e c a us e they are mo s t disturb i n g to h im .

I can probabl y expla in t h at bet ter

b y way of analo gy , if you 'd l i k e .

Th a t wo ul d be f ine .

Le t 's assum e f or a mo me n t tha t I 'm

ex a mi ning o n the ca s e o f J oh n Ke nnedy ,

Jr . ' s airpl ane cra s hing in th e Atlantic

Oc e an , and t he pe rs on that I ' m exam ining

wa s no t i n v o l v ed in any way , s h a p e , or

f or m, in fa ct , wasn 't even o n the East

Co a st t h a t day .

And I as ke d tha t same pe r so n if

th e y had e v er lied abo u t s ome thing between

th e age o f 1 8 and 28 , and the y said ,

" Ye a h, I rem embe r l ying abo ut someth ing

that 's u n i mpo rta n t , " b ut t hey re me mber

lyi ng about s o methi n g t h ey ca n articulate

t o me .
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1

2

3

4

5

6

7

8

9

10

11

12

1 3

14

15

1 6

17

1 8

19

2 0

2 1

22

23

2 4

2 5

Q.

A .

Q .

7 5

Th er e would be s ome r e s ervati o n a s

t o wh e t h e r th ey h a d t ol d ever yt hing there

is a bo u t t h a t parti c ul a r ques ti on , e v e n

wh e n I wen t i n to t h e te st .

So t h e em o t i o n al d i stu rban ce and

c han g e would t hen ma n i f e s t on t h a t

qu e s ti on ab ou t the o u t s i d e is su e more s o

th a n the re l eva n t qu esti o n of tam pe r ing

wi t h a v acuum l ine o n th e a i r p lane causing

th e c ra s h , bec a u s e t h a t p er s o n would kn ow

ful l we l l th a t t he y we ren 't on t he East

Co a st a nd cou l d n ' t h a ve don e t h a t .

Oka y .

Bu t t he re ma y h a v e bee n an im p ortan t li e

o f s o me k ind t ha t th e y to l d duri n g that

ti me b l o ck , t h a t t im e fra me , bu t they 'r e

n o t r e c a l l i ng .

It d o esn 't n ec essa ril y me a n the y ' re

l y i n g to the qu es ti o n . What it do e s me a n ,

th o u gh , is th a t th e r e 's e n o u g h o f a n

e mo t i onal con c e r n o r d i st u r b an c e

as s o ci at e d wit h th a t topic t h at i t

t r a n slates i nto a ph ysi ol ogi c al cha nge o n

t he graph .

No w, y ou r e f er en ced sev er a l ti me s ho w
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al l t h e t i me .

Yes .

t he s a me .

- - f o r S ahil Sharm a ? And I think , am I

As I

And I kn ow you

Th i s ca se i s a s i mpo rta nt

b e e n t ruth f u l , yo u d o ano t her ex a m . Is

an e x a m and yo u det ermi ne that so me one 's

a c c u r a t e if I s a y wheneve r y ou a d mi n i ster

tha t a matter of r o utine f or yo u ?

Why is th is c a s e , St ate o f Oh io

-- y o u d i d t wo d iff er ent exa ms o r two

Ok a y .

An d I th ink yo u i n d i c a t e d that yo u al wa y s

di f ferent si tt ings - -

s ti pulated , al l the tests a re str uc tured

h a n d l e al l my c a s e s the sa me way .

wa y , whether t hey 'r e con f i dential o r

as a candy b ar theft t o me .

sai d earlier , they ' re all don e the same

It ' s as i mp orta nt as a ho mici de to me . I

It ' s n ot im p ortant t o me ; it wa s i mp o r t a n t

you ?

ver sus Sahil Shar ma , o f such i mp o r t a n c e t o

t o Mr . Shar ma .

p o l y graph on a l l sorts of crimina l cases

imp ortant th is case i s .1

2

3

4

5

6

7 A .

8

9

10 Q.

11 A .

12

1 3

14

15

16

17 Q.

18

19

2 0 A .

2 1 Q.

22
,
23

2 4

2 5
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I thin k a re ex a m should be done s ome t i mes

it ' s n o t unusu al to reexa mine on a case i f

an o t her sittin g?

Why is tha t ?

I do th a t - -

As I s ai d , opti ma l ly ,

Th e person wh o' s ta ki n g the

Do yo u have a ny c once r ns as a

ma t t e r mor e .

We l l , it ' s -- ye s .

ex am?

It l e t s the du s t s e t t l e o n the su bject

si t ting .

bet ween thre e and t en days af t er the f irst

ex a m and t he seco nd s i t t i n g f or the second

be t ween t h e f i r s t sitting for the f ir s t

tes t t h e firs t t im e i s us ua ll y in a b et t er

But s o me ti me s yo u wo uld n 't ;

po l yg ra ph ex am ine r about t h e ti me fra me

All r igh t .

So met imes .

is wh a t it is , and yo u wouldn 't h a v e

Fa i r eno ug h .

som et i mes y ou would j u s t giv e the exa m, i t

t h i n k i s th e r ig h t thing t o d o .

fr o m a profess ional s t a n d p o i n t that I

I t 's - - i t 's j u s t t his thing t h a t I d o

a pe r s o n is t e l l i n g t h e tr u t h , to be su re .

No t ev e ry tim e n ec e s s a r i l y .1 A .

2

3

4

5

6

7 Q.

8

9

10

11

12 A.

13 Q.

14

15

1 6

17

1 8 A .

1 9

2 0

2 1

22 Q.
,
23 A .

2 4

25
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say e v e r y da y f or a mo n th .

I ' d s ay i t ' s a pr ob l em .

p o l y gr aph e x a mi n e r , ju st in g e ne r a l , is

t h e r e a ny p r ob l e m if I wa nt to go o u t an d

b e po 1 y g r a p he d an d t a ke a p ol y grap h ev e r y

da y f o r a mo n th ; would y ou s e e any pr obl e m

wi t h t h a t ?

He l p me with t h a t n ow .

f r a me of mi n d wh e n they c o me in t h a n i f

y ou e x a mi n e t h e m wi t hin a 2 4 - ho u r p er i od

o f t i me .

In th i s cas e i t wa s im p o ssible

bec a u s e Mr . Sh a r ma wa s on his wa y b ac k t o

Ne w Yo r k .

An d I t h in k yo u i ndi ca t e d t h a t yo u felt

th e seco n d e x a m, t h e seco nd si t t i n g , was

i n c onc l u s i ve

Hyp o thetically , let 's

Is t h ere

Do yo u , a s a

Ju s t as a n ex a mp l e .

Can s ome o n e be ove r -p olygr a p hed ?

su c h a thi n g ?

Ove r -p o 1 yg rap h e d?

Ye s .

We l l , ev e ry da y f o r a month ?

Yes .

- - an d yo u de s c r i bed why .

1

2

3

4

5

6

7 Q.

8

9

10 A .

11 Q.

12

13

14

15

1 6

17 A .

18 Q.

19

2 0 A .

21 Q.

22 A .

~ 3 Q.

2 4

2 5 A .
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1

2

3

4

5

6

7

8

9

1 0

11

12

1 3

14

15

1 6

17

18

1 9

2 0

2 1

22

~ 3

2 4

2 5

Q .

A .

Q .

A .

Q.

A .

7 9

Why i s that ?

We l l , the f i rst qu e s t i o n th a t I would have

is , wha t 's t h e p oin t ? We 're t a lk i n g ab o u t

a sit u a t io n wh e r e t h e pers on i s takin g 30

t e s ts , and the y ' r e a l l truthf ul o r th ey ' r e

a l l dece ptive?

Su r e . Either /o r .

We ' r e b eati n g that de a d hor se .

Is th e re a n y t ype of co n c e r n yo u woul d

ha v e ab out so me o n e ph ys io l o g ic a l l y ; f o r

e x a mp le , th e more p o lygraphs so meo n e

ta k e s , do yo u e xp e c t t h e m to adjus t

ph y si ol ogic ally , ar e there an y c oncerns

ab out mu l t i p l e po ly graphs t h a t yo u have?

No . The - - I re ali z e th at t h e re 's s ome

li t erature ou t t h e r e that tes t , r etest ,

tes t , re test , tes t , r e t e s t cl imat izes th at

p e r s o n to th e t est i n g e nv ir onment , a nd

it ' s been kn own a s th e frien dl y

p o l y graphist syndr om e , and I , f r a n k l y , in

doing wh a t I ' v e done fo r 29 ye a r s , fi nd no

v al i di ty t o t h a t th e ory .

If a p e r so n -- and , in fact , it ma y

wo r k in t he re ve r se in ma ny situations ,

wh e reby a t e st , ret e st situati on , I just
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1

2

3

8 0

d o n 't s e e tha t as h a ving an y i s s ue o r

con cern a b o u t ad d in g any credence to that

fri endly pol yg r aphist theo ry .

4 Q . Oka y . Now , yo u i ndi cated at th e second

5

6

7

8

9 A .

si t ting that y o u be l i eve Sahil Sharma was

- - I think y ou said o n pins and needles

b e c a use h e wa s n ot awa r e that he had

pas se d?

We l l , I 'm characterizing that in my own

10 wo r d s . Th e c i r c u ms t a n c e s were ha p pe ni n g

11

1 2

13

14

1 5

16

Q .

A .

pr e tty quic kl y in r e g ard t o hi s need to

f ly back t o Ne w Yor k .

Okay .

I d on ' t r e c a l l exactly wh y h e needed to

get back , but it ha d something to d o with

a n a c a d e mi c -t y p e of c o mmit ment h e had .

1 7

1 8

Q .

A .

Ha d

Th e

I 'm s or ry .

the s e cond ex a m -- c oming back in

19

2 0

2 1

22
,
23

2 4

25

for t ha t s e c o nd exa m, I had alre ady talk ed

to hi m about t he is sues in v o l v i n g what you

all uded t o ea r l i e r r e g a r d i n g h i s -- the

rea ct ion and s tatem ent on the comparison

qu e stion , a nd so wh en he came back in he

wa s very co nc e r n e d .

I d on 't know e x a c t l y wh at he was
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conce r n e d a b out , be c ause I c an ' t r ead his

ab o u t that si t u a t ion inv olvin g t h e

compa r i son is s u e .

So ha ving said that , h e didn 't kn ow

wh e r e I was go i n g wi th the re e xam .

An d yo u had no t in f o rm ed him he ha d , in

fa c t , pass e d the fi rst time?

No , I sai d I d on 't th i nk I ha d . I d on 't

th i nk I had render e d that o p in i o n .

Ha d yo u giv en that op i n i o n t o h i s

at t orney?

Ye s , I think I did .

No w, I thi n k y o u talke d a bo u t th ere 's tw o

di f f erent t y pes - - the re ' s th e Axc i t o n and

an a l og p o l y g raph i n s trum ent . Are th ere

an y o t h e r s ?

We l l , there 's the -- Ax cit on i s a

ma n u factur e r o f th e co mp u te r . Th e anal o g

is a gen eri c term fo r a polyg raph that

uses p en s c r i bing acro s s ch art pa pe r . And

th e manu f a c t u rers inc l u de - - t he ma j or

man ufacturers inclu de Axciton and

Laf ayette , th e comp u t er , and a l so t h e

ana l og , Lafa yette , an d Axcit o n d oesn 't

1

2

3

4

5

6

7

8

9

10

11

12

13

14

1 5

1 6

17

18

19

20

2 1

22

~ 3

2 4

2 5

Q.

A .

Q.

A .

Q.

A .

mi n d . But I know h e was ver y concerned
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1 ma k e an an a l og . But Lafayett e and

2 St o elting ma ke anal o g instrum ents .

3 Ax citon doesn 't ma k e an analog instrument .

4 Q. SO i t ' s eit her g oin g to be an al og with t he

5 pe n , o r it ' s going to be c omp uterized , and

6 you use th e co mp u terize d ?

7 A . I c a n use t h em b ot h , but I pr e fer the

8 com puter .

9 Q . Ok a y .

10 MS. KANELL I S : Thank yo u .

11 THE COURT : Re d i r ec t ?

12 RED I RECT EXAMINATI ON

13 BY MR . MI GDAL:

14 Q . Mr . Evans , just a c ouple o f i ssues .

15 Regarding y our languag e in your

16 re p ort that t h e test is for informat ional

17 pu r p oses an d n ot f o r e v i d e n t ia r y purposes ,

18 su p p os e you were d o ing a tes t for a trial ,

19 wo u ld y ou con d u c t i t any diff erently?

2 0 A . No .

21 Q. Cou ntermeas ures , wh a t are som e? Do y ou

22 de t e ct them ? Is th e re a way to detect

~ 3 th e m? Did Mr . Sharm a e x h i b i t a n y kind of

24

25 A .

t h e m?

As a way of detecting them , I didn 't note
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

1 8

1 9

2 0

2 1

2 2

23

2 4

2 5

Q .

A .

Q.

A .

Q.

A .

Q.

A .

8 3

an y a t t e mpt at c ou nt er measure s during th e

e x a m .

Wha t are so me co unt erme asures that you 're

aw a r e o f ?

Pr o bably th e mos t ar cha ic , t h e o n e we hear

ab o ut mo s t o f t he t ime , is th e tack in the

sh o e technique .

Wh a t 's that?

Pu t a ta c k i n the s h o e , s te p o n it during

t h e test .

Wh a t ' s the p o int of d oi ng tha t?

In f lict pai n , self -inf l i ction o f pain , and

An d f or what purpos e ?

Us u all y , th er e 's a pa i n resp o n s e on -- yo u

kn o w, I men t i oned ea r l i e r in my testim on y

th a t one o f the th ings that 's most

aff ected by any out side inter ference with

th e test , s u c h as a n oi s e o u ts i d e the r o om

o r wh a t e v e r it mi g h t be , wo u l d b e the

g a l vanic skin r e s p onse .

Th e ev e n t -- if there ' s a pain t yp e

of r e s p o n s e i t sho ws up very c l e a r l y in

th e GS R . It 's -- it 's ve r y ev i d e n t that

th e re 's an iss ue i n v o l v i ng pain dur i ng the
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1

2

3

4

5 Q.

6

7

8 A .

9 Q.

10 A .

11 Q.

12

13

14 A .

15 Q.

16

17

18 A .

1 9 Q.

20

21

2 2

~ 3

2 4

2 5

8 4

tes t , a nd the n we l o ok f or wh at 's c a u s i ng

it . I might ask for the pers on to remov e

th e ir sh oe s , whatev e r , t o d e t ermin e wha t

ha p p ened , but there are o t h e r wa ys .

I s t h a t s ome t hing y ou loo k f o r as an

exami ne r , s o me b o d y a t t e mp t i n g to u s e

co u nt e r me asu r e s ?

Sur e ; absol utely .

Ha v e y ou e xp erience d that bef ore ?

Sur e , a b s o lute l y .

Oka y . Hav e y o u c a ugh t th e p e r s on wh o 's

at t empting t o use c o u n t e r me a su re s a n d th en

dea lt wi t h it ?

Yes .

In t h e tw o s it t i n g o f Sahil Sha r ma , did h e

ma k e any att empt t o us e any

c ou n ter me asure s to affect th e te s t ?

I did n ' t d et e ct an y .

Now , just s o t h e Cou r t ' s awar e , and mayb e

I di d n ' t de al well e no u g h with this on

d ir ec t , compa r i so n q ues t io n s , th e y s ound

li k e th ese t ough qu e sti ons v e r sus r elevant

qu e s ti o ns .

Expl a in to t h e Court wh at it is

y ou ' re att em pting t o elicit , o r what are

OFFI CI AL COURT REPORTER - C .A .T .
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qu e sti ons , are the y s u p p o s e d to e v oke a

res p o n s e ?

Yes .

Ex p lain t hat .

How e ver , if it 's a p erson wh o is l ying ,

wh o is de c ep t ive , wh o has d on e the crime ,

th e co mp a r is on questi ons and r el ev an t

qu e s tions , a n d why th e fa ct t h a t he may or

ma y no t hav e b e e n d e c epti ve is fr an k ly a

g o o d thing f or the sh owing of the truth?

Wel l , if - - t h e r e ' s a n assessment tes t

d on e i n i t i a l l y , anyw ay , a s I menti oned t o

y o u with num b ers in t h i s c a se , t o

de t ermine r e a ction c a p a b i l i ty .

And th a t r ea ction c a pabil i t y is

i mp ortant , b ecause if a pers on is

in c apable o f respon ding t o an y questi on o n

th e test , this examination ma y end up

uni nterpr et a ble ; y o u just can 't read what

you n e e d t o r e a d .

So the c ompa ris on ques ti ons ev oke d

a r esponse , an d that response was greater

in t ho s e c omparis on questions than on th e

rel evant qu estions .

1

2

3

4

5 A.

6

7

8

9

10

11

12

13

14

15

16

17

18

19 Q.

2 0

2 1

22 A.

~ 3 Q.

24 A.

25

Le t me st op yo u . Are th ese co mp a r i so n
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2

3

4

5

6

7

8

9

10

11

12

1 3

14

15

16

17

18

19

20

2 1

2 2

~ 3

24
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86

th e g rea test re act i on occu r s o n rele vant

qu e s ti o ns , n ot on c omp a ri so n q uestions .

So , theo ret icall y , a person can

re a ct to releva n t qu est i ons a nd to

com pa r ison que s t ions , but our evaluatio n

i s do n e i n such a wa y to determ ine where

th e g rea test r esp on s e is a ctu a ll y

occur r i n g .

I f the g re atest re sponse is

occur r ing on re levant q ue s t ions , th en t h e

per s on i s d e ter mined to have l i e d , okay?

Th e g re a te s t phy siological c hange

occur s in th o se r el e vant ar e a s an d th e

p e r s on t heref o r e is -- that p h y s i o l o gi c

ch a n g e is c o n s i ste nt wi t h wh a t we kno w i s

d e c e pt i on .

How do we kn ow t h at ? Be c a u s e

t h e r e ' s a h i gh p er c e nt ag e of peo ple t hat

en d up confess i ng afte r t he t est i s

comple te d t o t he in di v idua l - - to t he

qu e st i ons wh ere the y 've resp onded g reatest

on r e l e v a n t issues .

Ther e 's a c orrela t ion b et we e n those

res p ons e s and co nfessions , so we know

ph y s i ol ogic al c hang e t a k i n g p l a c e o n
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t hi s case .

co nfe s s i o n s a n d t h o se reactio ns o n

qu est io n , rig h t?

di s cussed? " wo uld b e o f s ignificant

Th e r e wo uld b e the qu estion -- if

t e l l ing any i mpo rtant l ie t hat we h adn 't

you ' ve told me pri o r t o t he year 2006

On th e oth er ha nd , if the re ac t ions

re l evance t o you .

you h a d n ' t to l d me a bo ut tha t , t hen the

Ri g ht .

qu e sti on , " Ca n you rec a l l bes ides what

Fo r exa mple , co mpar ison q uesti o n , have yo u

an d I wou l d re ac t on that compa ri so n

don 't tell y ou about it , yo u wo uld a sk me ,

ev er to ld a sig nif i cant l i e , s u ppos e I ' d

be e n chea tin g on my wi f e f or 2 0 years .

th e person 's d ee med t o be t ru thful , a s i n

ar e o c c u r r i n g in th e co mpar is on q ue stion ,

Th a t wo uld b e a signif ica nt l ie , and I

de emed t o b e decept i ve .

wa s co n s i s t e n t on ea ch t e s t the person is

g r e ates t rea ct ion o n relevant questions

ag a i n s t th e c omp a r i so n q ue s ti on , the

rel eva nt quest i o ns have bee n the n ba la nced

re l e vant que stions le a d s to a l ot o f1

2

3

4

5

6

7

8

9

10

11

12 Q.

13

14

15

16

17

18

19 A.

2 0

21

22
,
23

24

25
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jus t go ove r in a l it t l e mo r e detail this

matte r of h ow you get cer ti f i ed .

So wh e n you as ked me that o n the test , I

ha v en 't told you I ' v e been ch eating on my

wi f e , all the me asu r e s of my body are

g oi ng t o r e a ct to that co mpar is on

qu e sti on?

Cor r ect .

a nd I re a lly d id n 't , yo u ask me did I

st e al that cl o c k in relat i o n to the

com pa r ison que st ion where you know I ' m

lyi ng about s ome t h i ng signifi cant , the

re a ct ion is go i n g t o be much d i f f e r e n t

wh en you ask me s o me thin g about ste a li n g

th e c lock?

Yo u ' r e going to rea c t more to the

com pariso n question t ha n the t a r g e t

rel e vant qu e sti on .

Th a t 's wh e r e you ge t you r det er minat ion of

tr u thfulness?

Th a t 's the unde rly i n g theor y o f the e xam .

1 Q.

2

3

4

5

6 A .

7 Q.

8

9

10

11

12

13

14

15 A .

16

17

18 Q.

1 9

20 A .

2 1

22

2 3

2 4

2 5

Bu t the issu e i s :

MR. MIG DAL :

J udg e .

THE COURT :

Di d I stea l that cloc k

No fu rth er q uest ions ,

Before we b r e a k , let me
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As s ociat~on o f Polygraph Examiners is the

tit le .

Th r o u g h the Amer ica n Polygraph

Ass ociati on , there i s a -- th ere 's a way

in wh i c h a p olygraph ist can be rec ognized

as ha v i n g cri t e r i a , t r a i n i n g c r i t e r i a , t o

th e e q u i v al en t o f ce r t i f i c a t io n .

How ev er , I 'm c e r t i f i e d as a -- n ot

jus t me , but any examiner in Oh i o is

c e rt i f i e d by their training academy .

For exa mple , in the country there

ma y be , I 'm go i n g t o pick a n umber , y ou

And , fo r ins tance , to h e l p me

und erstand n u mb e r s o f qualifi ed people out

th e re in Oh io , how many scho ols are there

f or beco ming certified as a p olygrap her?

THE WITNESS : In Ohio t h e r e aren ' t

an y schools , any tr aining academies or

sc h o ols th at I 'm aw are o f .

THE COURT : I th ought I heard you

men tion th e Oh i o Pol ygraph something .

THE WIT NESS : Ohio Pol ygraph

Ass ociation .

The Association .

Th e Oh ioYe s .

THE COURT :

THE WITNESS :

1

2

3

4

5

6

7

8

9

10

11

12

1 3

14

1 5

16

17

18

1 9

20

2 1

2 2

~ 3

2 4

25
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kn o w, I hat e t o d o t h i s , but ma yb e there

a r e 12 to 1 5 in th e cou nt ry of t r a i ning

ac ade mie s , mayb e th er e are 1 8 , I do n ' t

kn o w, ma y b e there are 12 , bu t the wh o l e

p o i n t be ing th e re are n 't a wh ole lot of

pl a c es y o u ca n go t o ge t the training .

THE COURT : The n a g ai n th i s

na t i onal o rga n i z a t io n that you talked

a b o u t wi th the sta n d a rds , re pea t that for

me .

P o l y gr a ph Asso c ia tion , t he Na ti on al

Pol yg r ap h Associ a ti on , the Ame ri c an

As s o ciat ion o f Pol i c e Poly gra phists , I 'm a

me mb er o f eac h o f tho se , and e a ch has an

ac c red ita tion t yp e o f p ro ce s s .

For e x a mp l e , whe n I b e c am e a memb er

o f t h e American Pol ygraph Ass ociation , I

h a d to ta k e a te s t to beco me a memb er to

ma k e sur e t h at I k n ew the bas i cs o f

p o l y graph as so c i ated wi th co nd u c t i n g a n

The Amer i c an

Polyg r a p h Assoc i ation?

THE COURT : Ye s .

un d ers tand what th a t is

Th e Ameri can

Help me

ab o ut .

Ye s .THE WI TNE SS :

THE WI TNE S S :

1

2

3

4

5

6

7

8

9

10

1 1

12

1 3

14

15

16

17

1 8

19

20

2 1

22

~ 3

24

25
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exa minati on f r o m a p hy s io lo g ica l

sta nd point , fro m a p r o c e d u r a l standp oint ,

an d meth od ol ogy stan dpoint .

THE WI TNE S S : We ll , th e -- you

kn o w, the test was be fo re we bec a me a

me mb e r , and t h e n we have ong o ing training

r eq ui rements a ls o .

THE COURT : But in i t ially . I g uess

I 'm trying t o ana l ogize , f or i n s t a n c e , t o

o t h e r areas where we have standard

te s t ing , a nd --

THE WI TNE S S : Well , it wasn 't a

tw o - day bar ex a mi n a t i o n , but it -- if I

r e c a l l corr ect ly , it was about 150 or 200

que sti ons o n an --

THE COURT : Wr i t t e n ?

THE WI TNE S S : Ye s , o n an obj e ct i v e

t e s t , and th e n th er e was als o a -- it was

a q ue ry r elativ e t o d i f f e r e n t thin gs that

we r e i mp o r t a n t in t he te chniq u e and

met h odolog y t h a t y o u had t o k no w as part

an d parcel o f t h at e x a m .

1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

1 5

1 6

17

1 8

1 9

2 0

2 1

22

2 3

2 4

2 5

t e s t ?

THE COURT :

THE COURT :

How extensiv e wa s that

Whic h o r gan i z a t io n is
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th e pree min ent o ne , if th ere is one , for

ce r tificati o n of qu alificat i o n ?

As s o ciat ion o f Poli c e Po l ygra phists has

mo r e federa l e x a mi n e r s and mo r e l aw

en f o rceme n t ex a mi n er s in it t h an the

American Po l y grap h Exa miner s .

Th e American Po ly g r a p h Ass ociati on ,

I th i n k , wh i ch i s p r ett y mu c h e q u al as I

-- a s I re c a l l , the b a l a n c e i s c lo s e t o

th e APA , ab ou t half p r iv a t e e x a mi n e r s ,

ab o u t half fe d e r a l o r la w e n f o r ce me n t ;

wh e r e as the Ame r ican Associati on of Poli c e

Po l ygraph i st s h as mor e law en f or cement o r

f e d er a l examin e r s i n it . So it r e a lly

de p en ds .

Frankl y , it de p e n d s o n whether yo u

wa n t t o b el o ng to thr ee , or t wo , o r o ne ,

an d e ac h has their o wn - - ea c h has its ow n

me mb er ship , an d it ' s g eared t o ward the

ty p e o f exa ms that yo u ' r e g oing to b e

c o n duct ing as an ex ami ne r .

THE COURT : Ar e yo u aw are o f what

kin d of c redentia ling r equ i r e me n t i s

re q uired , f o r insta n c e , by s om eone wh o

1

2

3

4

5

6

7

8

9

1 0

11

12

1 3

14

1 5

16

17

18

1 9

20

2 1

2 2

~ 3

24

2 5

THE WI TNE S S : Th e Ameri can
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th e v e r y le a st y ou hav e to attend a g o od

adm inisters a poly gr aph f o r t h e Akr on

Poli ce De partme nt?

Poli ce Depar tment , many and mo st scho ols

re q uir e a Ba che l or 's degree b ef ore you g o .

Som e d o n ot . You h a v e a -- t here are a

c o u ple tha t I can t h i nk o f th at d o not if

yo u have a co mb i n a tion o f inv est igati ve

exp erien ce , f i v e ye ars of i n v e s t i g a t i v e

ex p er ie nce a n d an Ass ociate 's degree o r a

b l e nd in that regar d .

Spe c ificall y , a n s we r i n g your

qu e s ti on , t h e Akr on Po l i c e De p ar tment se nt

th e ir t wo exa mi n e r s to the Na t io n a l

Tr a i ning Cen t e r i n New Yo r k , a n d I believe

Ken Butler h as a Ba che l o r 's d egree .

THE COURT : What d o y ou think is

th e c r i t i c al issue or th e cri tica l

compo n e n t f o r a s ki ll ed p oly g rapher ?

THE WITNES S : J a c k Ni cklaus said ,

" I c a n teach you h ow to play the ga me o f

go l f , but I c a n ' t gi v e yo u th e f eel f or

th e g a me . "

Well , th e Akron

I th in k atAnd a - - I do n ' t k no w .

THE WI TNESS :

1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

15

16

17

18

1 9

2 0

2 1

22

~ 3

2 4

25
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2
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5

6
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8
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1 1

12

13

1 4

15

1 6

17

1 8

1 9

2 0

2 1

22

e 3

2 4

25

9 4

tr a i ning a ca de my , a t the ver y least .

Th e ex a mi n e r has to b e abl e t o

ad h ere t o the rigor s o f that inte rn s hi p

af t er wa r ds .

No t e ve ryo n e get s qual ifi e d t o be

an ex a mi n e r and cer tified aft er that

in t ernship .

My g ue s s wo u l d be tha t pr obably

th r e e -f ou r th s -- p r o b abl y th e r e 's a 7 5

pe r c en t n on - c ertif i c a ti on

THE COURT : Re a l ly ?

THE WITNESS : -- rate .

Yes . In my c l a s s , I t hi n k it was

ab o ut tw o - t h irds we r e certifi ed .

I t h i nk a p e rs on h a s t o have g ood

in t erpers o n a l skil l s , b e abl e to

co mmu n ic a te wi t h p e o ple , but mo r e

i mp ortantly , they ha ve t o kn ow the

me t h od ol og y t h ey ' r e empl oying .

Th er e ar e s e v e ral d iff e rent

me t h o d ol o g i e s th a t wor k . One sc ho o l 's no t

ne c es sa r ily b e t t e r than t he ot h e r .

Ju st lik e t h ere might be a way of

per f orming su r g e r y , whether i t 's

la p arosc op i c o r o t he r wi s e , it 's d epende nt
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up o n t he s u r ge on 's sk il l . Ho w lo ng

th e y 've been in pra ctice is o ne thing and

th e experien ce asso c iated with h ow good

th e y are is p r o b a b ly demonstr ated more s o

by re p u t a t io n than a ny t h i n g e lse .

In othe r wor ds , yo u ' r e g oing to g o

t o a d oct or that yo u k no w is qualified t o

d o t h e surgery , and i f y ou wa nt t o take

y ou r risks with som e one in some part o f

th e c o u n t r y that you d on 't kn ow for a cost

th a t is le s s than that a t The Cl e ve l a n d

Cl i nic , then that 's u p t o yo u .

THE COURT : Aga in , l et 's g o ba ck to

y o u r report a n d thi s letter in this first

par agraph , why is that form p aragraph in

th i s rep ort wh e n th e rep ort was prepared

f o r a n on - s tipulate d result?

THE WITNESS : Th at 's wh y . It was

p r e p ar ed for a n on - s t ipu la ted re su lt . The

re a s on behin d that , really , i s I want t o

ma k e i t c l e a r t o wh o e v er th e r e ad e r is ,

wh o e ver that pers on i s , in generic f orm ,

wh e n it's i n o u r c omp uter , th at I d i d n ' t

r e l y o n p ol i ce r e p o r t s h er e. I re l i e d o n

inf ormati on t h a t wa s , in this ca s e ,
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Th e trainin g ac adem y , Mr . Eva ns , h ow lon g

is t h a t ? I do n 't kn ow if you were asked

THE COURT : Al l right . I don 't

th i nk I hav e any thing further .

Let 's ta ke a break her e . Take ten

min utes and we 'll c ome back .

May be we left

He h as a doct or 's

Ye s .

Ca n I tak e two minutes

In foll ow up to my

MR. MI GDAL :

THE COURT :

qu e sti ons?

MR. MI GDAL :

on e thing o u t .

THE COURT : Yo u may .

FURTHER REDI RECT EXAMINAT I ON

MI GDAL :

ba s ed o n wh a t you s aid?

ap p o intme nt .

pr o d uced b y Mr . Migd al , becau se this

rep ort ma y c ome up in a case in a

ne i ghb oring co u n t y 2 0 years l ater , and I

d o n ' t rem em b er that c a s e 2 0 y e a r s l at er .

Bu t I rememb er now l ooking at this rep ort

20 ye a r s la t er that t h i s was a

c on fidential test and I relied upon

in f ormati on s u p p l i ed by the d efense

la wy er .

BY MR.

Q.

1

2

3

4

5

6

7

8

9

10

11

12

1 3

14

1 5

1 6

17

1 8

1 9

2 0

2 1

2 2

l 3

2 4

2 5

OFFICI AL COURT RE PORTER - C .A .T .



lik e t o c orr e ct , I do n ' t know o n t h e

av e rage , it wa s an es t i ma t e , I d on 't kn ow

c o n densed , so me are , y ou know , f iv e o r si x

d a y s a we e k .

Fo r ho w l o n g ?

I t d e p e n d s , six we e k s t o tw o a nd a hal f

mo n t hs -- e xcuse me , six mont hs .

How long did yo u g o in Ne w York?

25 7 c l a s s roo m hours , plus on e y ear o f

in t ernship .

An d just on e o t h e r q u e s t io n , I just want

t o ma k e sure , I thi nk y ou 've a l r e a d y

ans wered this , the resul ts of the te st

wo uld be th e same wh ether y o u prepared

th a t f or tri a l o r in f orma tion al purposes ,

y o u wouldn 't h a v e d on e anythi ng

d if fe r e n t ly ; am I c orrec t ?

I woul d n ' t h ave d on e an ything di f fe r e n t .

tha t parti c u l ar qu e s ti on .

tha t take p l a ce?

1

2

3 A.

4

5

6 Q.

7 A.

8

9 Q.

10 A.

11

12 Q.

13

14

15

16

17

18

19 A.

20

21

22

2 3

24

25

It ' s reall y h ou rs .

THE COURT :

thi rd t i me .

MR. MIGDAL :

THE WI TNESS :

9 7

Ho w long d o es

So me are more

Th a t would be about the

Thank y ou , J u dg e .

The o n ly thing I 'd
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1 t h at I 've test i f i e d f ive tim e s a ye a r o n

2 th e a ve r a ge .

3 Th e r e are s ome y e a r s I' v e te s ti fi e d

4 mo r e , s ome t i mes less . I sim p l y d o n' t

5 kn o w .

6 But the r e a r e a lot of s t i p u l a t ion s

7 th a t I c ond u cted th at n e ver went to

8 te s timon y , ju s t s o yo u know that .

9 MS. KANELL IS : Your Hon or , ma y I --

10 THE COURT : I think you

11 mi s und er s to o d the qu estion wh en y ou were

12 as k ed the first tim e .

13 MS. KANELLIS : May I a sk a

14 follo w- u p ques t io n based o n yo u r qu esti o ns

15 an d At to r ney Mi g d al 's qu e sti o n s?

16 THE COURT : On e .

17 RECROSS- EXAMINA TION

18 BY MS . KANELLIS :

1 9 Q . You i n d i ca ted t h at y o u di d n o t , in t h i s

20 pa r ti cu la r p o ly g r ap h , Sa h i l Sh arm a , yo u

21 d id not r e v i e w p oli c e r e p ort s prior ,

22 c o r r ect?

d 3 A. I do n ' t thi nk I had any p oli c e rep orts t o

2 4 r e v iew .

25 Q. An d you b a s e d - - th e inf orma t i o n t hat you
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THE COURT : Raise your right ha nd .

STEVEN J . STE CHSCH ULTE

a wi t n e s s h e rein , c alled on b ehalf o f the

De f endant , ha v i n g b e en first du l y sw orn as

p r ov i ded by la w, was exa mined and

tes tified as follow s :

MI GDAL :

St a te your name and spell you r last na me

f o r t he rec ord .

My n a me is S te v e n , S t e c h s c h u lt e ,

S - t - e -c -h -s - c -h -u -l -t -e .

Mr . S t e c h s c hu l t e , h ow are y ou e mp l o y e d ?

I 'm a privat e polyg raph exa mi ner , reti red

fr o m the Ohi o Atto rney Ge ne ral 's Of f ice .

Ok a y . Why d on 't we g o back . Before you

wer e a p olygrapher , we re you in law

enf orce me nt?

Yes , I was .

Te l l t h e Court about that .

I st a r t e d i n l a w enf orcement in 1975 . I

was a deput y sheriff for 16 y ears ; 1 3

ye ars o f t h a t as a s u p e r v i s o r . After t h a t

DIRE CT EXAMINATION

1

2

3

4

5

6

7

8

9

1 0

11

12

13

14

1 5

16

17

18

1 9

20

2 1

22

2 3

24

2 5

BY MR.

Q.

A .

Q.

A .

Q.

A .

Q.

A .

THE COURT :

th e witness sta nd .

Thank you . Please t a k e
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10 1

is i n Ne w York City , Ne w Yor k . He

con du c ted a c l a s s at the Oh i o State

Hi g h wa y Patr o l Academy in Columbus .

The co u r s e l asted s ix weeks . I

we n t Monday t h r ou g h Satur day for those s ix

we e ks .

I r an for sh eri f f and was d e f e a t e d .

I fr e elan ce d ta u g h t f o r ab out 19

mon th s aft er t h a t , and a t the s a me time I

wa s a l so commi s s ioned as a police officer

f o r t he Vi llage of Co l u mb u s Grove whe re I

l i v e .

Wha t s h e r i f f ' s department?

Pu t n am Co u nty She riff 's Of f ic e .

You 'r e a p o l y graph e r , i s t h a t wh a t yo u

s a i d ?

Th a t 's corre ct .

Te l l th e Court a bout your edu cation ,

t ra ining , an d ex perience b e i n g a

p o l y gr ap h er .

I was t r ain e d in Sep te mbe r o f 1 9 9 3 a t the

Nat ion al Train i ng Center of Po lygra p h

Sci ence und er Richard Art hu r .

Th e c ou r se wa s a ctual l y cond ucted

1

2

3

4

5

6

7 Q.

8 A.

9 Q.

10

11 A.

12 Q.

13

14

15 A.

16

17

18

19

20

2 1

22

£ 3

2 4

25

i n Co l u mb u s , Oh io . He -- hi s mai n o ff ice
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1

2

3

4

5

6

7 Q.

8

9

10 A .

11

12

13

14

15

16

17

18

1 9

20

2 1

22

3

2 4

25

1 0 2

An d aft e r th at p oint i n time we

we n t thro ugh a n i n t e r n s h ip , and once y o u

we n t throu g h th e in t ernshi p , if y ou

su c ces sfu ll y co mple t ed the i nternship you

we r e ce r t ified th r o u gh the Natio na l

Tr a i n i n g Cen t er o f Po l y g r a p h Sc i e n c e .

Te l l the Court abou t yo u r i n t e r nsh i p ,

wh e r e you did it , a n d what th at

en c ompassed .

Af t e r I c omp leted my t r a i n i ng , I work ed

fo r a fe w weeks at the he adq uarte rs at BCI

i n Lo n d o n , Oh i o .

After that t ime I was a s s i g n e d to

t h e northw est o f f i ce in Freem ont , Ohi o ,

wh e re I con d ucted p olyg rap h e xa mina tio ns

th ere , and the offic e eventual ly mo v e d t o

Bo wl ing Gre e n , bu t I took ca r e of t h e 23

c o u nt ie s in no r th we st Ohio d uring tha t

ti me .

My i n t ern s h i p , it co ns isted of the

fi r st f iv e ex a mi n a tio n s were se n t straigh t

t o Mr . Ar t h u r , a n d t h e y h a d t o be sent

wi t h i n five day s of the t i me t h a t you

com pleted y ou r f i f t h e x a mi n a t io n .

At tha t p o i n t he wou l d score them
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an d mak e ma r ks on t hem and se nd th em ba c k

re s p onse f or each o ne of th os e comm ents

th a t he mad e and ha v e it ba ck t o h i m

wi t hin seven days of that tim e tha t y ou

h ad i t sent to y ou .

After reviewing those , you did y o ur

ne xt 25 tests and s ent a list t o him of

th e next 25 e x a mi n at io n s that y o u did . He

wou ld pick t h e five that he wanted at

th o s e , you wo u l d ha ve a typew ritten

re s p onse .

If at that p o i nt in time he was

sa t i sfied , yo u wou l d be c e r t ifie d . If

n o t , he woul d co n tinu e y our i ntern sh ip .

An d h ow did yo u r in t ernship g o in relati on

to Mr . Arthur?

I n mo s t ca ses , e xam i n ers u su a l l y av e r a ge

3 0 to 5 0 t e sts a ye ar , pri vat e e x a mi n e r s ,

bu t a t th e Atto r n ey Ge n e r al ' s Of fice a t

BCI taking ca r e o f th a t many co u n ti e s I

wo u ld average aroun d 2 5 to 30 tests a

would be th e same pr ocess . He would mark

He wo u l d revi e w th os e .

You had to have a typewritten

If th os e wer e - - had an y t h i n g it

ra n d om .

to yo u .

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

1 6

17

18

1 9 Q.

2 0

21 A.

22

~ 3

2 4

2 5
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1 04

mo n t h o n s ome oc casi ons , and t h e y wer e a l l

pr e employ ment test s o r an yth i n g l i ke t h at .

Th e y wer e in c r i mi na l c a s e s , a n d which my

int ern sh ip went rat h er quickl y , within th e

fi r st three months my inte r nship was

c omp leted , an d then I mo ved on t o d oing

r e g u lar te s t s f o r BCI at t h at point .

So yo u c omp l eted you r in t ern s h ip at BCI?

Yes , I d id .

And d id th e y t h e n hire y o u on full -time a s

a p olygraph er?

Yes , they d i d .

An d h ow l o n g d i d you re ma i n a t BCI as a

p ol y graph e r ?

I was at BCI for 1 2 y e a r s a nd five mo nt h s ,

and then I r et ired wi t h 30 y e ars in t h e

PERS s yst em .

I kn o w th e Co u r t kn o ws , b u t ju s t f or t h e

r e c o rd , BCI i s wha t ?

Ohi o Bure au o f Cr i mina l Iden t i fi c a ti on a nd

In v estig ati o n .

Th a t ' s thr ou gh t he At to r n ey Gene ral 's

Offi ce?

A d i v i s io n of th e At to r ney Gen eral 's

1

2

3

4

5

6

7

8

9 Q.

10 A.

11 Q.

12

13 A.

14 Q.

15

1 6 A.

17

18

19 Q.

20

2 1 A.

22

~ 3 Q.

24

25 A.

c rim i na l ex a mi n a t ions . The y we re n ot
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1

2 Q.

3 A.

4 Q.

5

6

7 A.

8 Q.

9 A.

10

11 Q.

12

13 A.

14 Q.

15 A.

16

17

18

19

20

21

22

23

24

25

1 05

Office , yes .

Ho w lo n g di d yo u stay at BCI?

12 yea r s a nd f ive mo n t h s .

An d after you d id 12 year s and five

mo n t h s , then wh at did yo u do a s far as

your po lygraph wo r k ?

I sta r te d a p r i va te po lyg ra p h p r act ice .

An d ho w l on g ha ve y ou bee n t h e r e ?

S i n c e Fe b r u a r y of - - just a l i t t l e ove r a

year n ow .

As a polygrapher , ar e y ou a member of any

pr o f e ssi o na l o r ga n izat io n s ?

Ye s , I am .

Te l l t h e Court a b o u t them .

I am a memb e r o f the Oh io As s o c i ati on of

Pol ygr aph Exam i ners , se rv e d two yea rs as

p r e s i d en t , two years as v ice -pre s ide n t ,

tw o y ears as ch a i rman of th e Boa rd of

Di r e c t ors , and I ' m sti ll on the Boa rd of

Di r e c t ors of the Ohio Assoc iat io n o f

Po l ygraph Examiners .

And I ' m a l s o a memb er o f t he

American Ass ociation of Polic e

Po l y gr aphis t s , was c e r t i f i e d - - I a m

c er t ified b y the National Tra ining Ce n t er ,
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1

2

3

4

5

6

7

8

9

10 Q.

11

12

13 A.

14

15

16

17

18

1 9

20

2 1

22

~3

2 4 Q.

25

1 06

by t h e Ohio As s o c i at i o n o f Po lygraph

Ex a miners an d was p r e vi ously ce r t i f ie d

wi t h the America n As s ociati on o f Police

Po l yg ra p h ists , a l th o u gh if you don 't

at t end one o f their seminars wi t h i n three

ye a rs , the y make you co me bac k and make

s u r e yo u attend one o f their se mi n a r s t o

ma k e su re t h at yo u 're in c omp lianc e wi th

th eir certificati on .

In the 1 2 , 13 , 1 4 y ears or so , do yo u know

how many p olygra phs yo u ' v e ac tually

c o n ducted?

Whil e I wa s a t BCI , I co n d u c te d o v e r 2700

cr i mina l p o l y g r a p h s . In the last yea r it

wo u ld be approx imat e ly , if I 'm talking

c riminal p ol ygraph te s t s , it wo u l d be

ab o ut 40 , 45 .

I a ls o did p ost -convi c ti on sex

o ffen d e r te s t ing for t he Luca s Co u n t y

Pr o bation De partmen t , wh i ch I did 33 there

f o r t h e m .

And s ome pri vate o r th e -- that

pr e tty mu c h co n s i s t s o f p ost - conviction .

Wh a t yo u ju s t talke d about , y ou cond ucted

p o l y graphs f o r wh o ?
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1 0 7

Lu c a s Coun t y Pr o ba tio n Depart men t .

Wh a t d o you - - wh a t are t hey d o i n g those

f o r?

I t ' s part o f t he rapy o r par t o f the i r

tr e atment afte r the y 've been co n v i c t e d o f

a s ex o f fens e , wh e n they g o i nto trea tment

a s pa r t o f the ir p roba t io n , t h e y 'r e

r equ i re d t o ta ke a p o ly gr a p h te st to mak e

su r e t ha t th ere is no rec id ivis m in their

ac ti v itie s , t o ma k e su re t h a t we d o n ' t

ha v e t he m r e offe nding wh ile the y ' re o n

p r obation .

Is th a t a c ond i t ion o f thei r prob a t io n ; do

yo u kn ow ?

Th a t is a c ondi t i on o f t hei r prob at ion .

Do they have a choi ce on whether t o take

i t o r not?

Yes , the y do .

Ar e those test s s ti p u l a t e d?

No , they 're not .

Ok a y . An d h as a n y b o d y go ne back to p r iso n

wh o 's been d ecepti v e o n your t e s t s if you

kn o w?

I d on ' t kn ow .

1 A.

2 Q.

3

4 A.

5

6

7

8

9

10

11

12

13 Q.

14

15 A.

16 Q.

17

18 A.

19 Q.

20 A.

2 1 Q.

22

~ 3

2 4 A.

25 Q. Ok a y . Wha t i n s t r u men t at io n d o you use
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p o l y graph exa mi na t ion with Sah i l Sha r ma?

Yes , I did .

You d id t h a t at my reques t?

Yes , I d id .

Ca n yo u l o o k a t Sta t e 's Exhib it B -- I 'm

s o r r y , De f en d a nt ' s Exh ib i t B . Do you

r e c o gniz e tha t?

Yes , I d o .

Can yo u t e l l th e Court wha t i t i s ?

I t a p p e a r s t o be a p ho tocopy o f my r e p o rt

p e r t a i ni n g t o a polygrap h exa mi nation I

wh e n you conduc t a p olygr a p h?

We l l , whe n I was fi rst tr a ine d I s t ar te d

o n a St o e l tin g Ultr a Scribe , whi ch i s a n

a n a l o g in s t r ume n t wh e r e you have paper

g o i n g ac ross a n d pens t hat wo uld ma ke t h e

p o l y graph .

I currentl y u se an Axciton

co mpu te r ized p ol y g r a p h .

Th a t 's a comput er?

Yes .

Did yo u say c omp u t e r ?

Yes .

I wan t to direct yo ur atte nt i on to Ja n uary

1

2 A.

3

4

5

6

7

8

9 Q.

10 A.

11 Q.

12 A.

13 Q.

14

15

16 A.

17 Q.

18 A.

19 Q.

20

21

22 A.

~ 3 Q.

2 4 A.

25

1 2 t h of this year . Di d yo u c onduct a
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I h ave i t wi t h me .

(Pause i n th e proceeding s .)

di d o n Mr . Sha r ma .

I s that a n a cc u rate co py of the or ig in al

t ha t you p r o d u c e d ?

Ye s , it is .

Le t me talk a b o u t t h at par ticula r

pol yg ra ph that you did o f Mr . Shar ma .

Pri o r to b e g i n ning th e po lygra p h ,

wh a t i nf o rm a t i on did yo u h a v e ?

I h ad polic e report s , I had a re por t f r om

y o u as t o t h e pri or po l y g r a p h that he had

ta k en with Mr . Evan s , and I think tha t ' s

a b out a ll I ha d .

You ha d the po l ice re po r ts , the i n c i den t

re p orts?

Yes .

Yo u a r e a p olice o f f i c e r ; you 're fa miliar

wi t h t hose?

Yes .

And did that inc lud e Miche l le Sacia 's

st a tements as t o wh a t had happened?

I ' d have t o r e f e r b ack to that , if I

cou ld .

1

2 Q.

3

4 A.

5 Q.

6

7

8

9 A.

10

11

12

13 Q.

14

15 A.

1 6 Q.

17

18 A.

19 Q.

2 0

2 1 A.

22

~ 3 Q.

2 4 A.

25

Ok a y . Did y o u b ring
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a c t u al sta t ement , a lthough I do h ave a

summary .

Bas i c ally , it 's don e in a q ue s t io n

an d answer f orm . It a n s we r s q u e s tio n s

pe ople h a v e , concern s abo ut g etting an

el e ctrical sho c k , h o w ab ou t i f it s ay s I ' m

l y i ng when I 'm tell i ng the t r uth , and

thi n gs lik e t h a t .

Th e y r e a d th a t first , a n d the y 're

BY MR . MIG DAL :

Q. You do n ' t have t h e writ t e n s t a tement , y o u

h ave a summ a r y in a po l i c e repo r t o f wha t

s he s ays ha p p ened ?

A . Th a t ' s c orr e ct .

Q. Ok a y . Can yo u tell t h e Court h ow y o u

co n du cted Mr . Sharm a 's pol ygr a ph

ex a mination , how you for mulat ed the

qu e sti ons , the pr e - te st inter view ,

ba s i cally you r wh ol e p ro to co l?

A. I c o n d u c t e d t h e tes t at Mr . Migdal 's

o ffic e he re i n Akr on . And af ter setting

up my equipm ent , I h ad him r e ad a j o u r n a l

wh i ch c onsi sted o f ho w the p o lygraph

wo r k s .

1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

1 5

1 6

17

1 8

19

20

2 1

22

~ 3

2 4

25

THE WITNESS : I d on 't h av e her

1 10
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al s o gi v e n an o p po rt u n i ty t o wr i te dow n

q u e s t i o ns they mig h t wan t me to a sk t h e m

o n the t e st .

it wa s gi v e n a l l i n o ne ro om .

And in t he r o om i t is , aga i n ,

e xp l ained in a pre - te st fo r mat . We wen t

over the - - basica lly t h e contr ac t o f wh at

h e wa s g o in g t o take care of wi t h t hat ,

bu t af t e r that it was a b ackgro und f orm

wh e r e we de al with so me deali ngs of his

pa s t , any me di cal co nd i t i o n s he ma y hav e

th a t wo ul d in te r f ere wi t h t he t e s t , a ny

f a mily ba ck g r ou nd issu es tha t ma y

i n t e r f er e with the test o r that ma y a s si st

me i n putt i n g t he test t ogeth er . I t ' s

pr e tty much wh a t th e b ac k g r o un d f o rm do es .

And aft e r that , we p roc eed o n wi t h

th e t e s t .

Th e fact that h e had take n a t e s t four or

fi v e mon t h s be fore , Augus t 30 th of ' 0 6,

di d t h a t h a v e an y effect up on your te st?

It d i d in my questi o n fo r mu l at io n . I n my

que stion f o rmulati on , I wante d t o make

ti me they

o r i n t hi s

1

2

3

4

5

6

7

8

9

1 0

11

12

1 3

14

15

16

17

1 8

19

20

21

22

~ 3

2 4

2 5

Q.

A .

Af t e r th at p oint i n

ta k e n int o t he t e st roo m,

a re

c ase
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2

3

4

5

6

7

8

9

1 0

11

12

13

1 4

15

1 6

1 7

18

19

20

2 1

22

23

24

25

112

s ure I didn ' t ask e xactly the sa me

q uest io n s . It co ncern e d me h e had already

pa s s ed o ne tes t , an d I d i s c u ss e d th is with

Mr . Mi g dal abo u t giving a s ec ond te st , and

th a t af ter reading t h e rep orts I was al so

co n cerned th at ever ything tha t was alleged

in t h i s cas e by the v i c t i m was stated that

it h a p p e n e d while she was s leeping a nd

t hen she wo k e up to th e eve nts that we r e

h appen i ng at the time .

So my concern was , that if s he

sta ted that a l l this had happe ned to h er

while she was s leeping , and I wa nted t o

a sk Mr . Sharma a t that po in t if he di d any

o f the se thing s t o her whi l e she was

s le ep ing .

Th a t was my mai n co ncern of

form ulating my qu e s t i o n s in this

par ticu lar ca s e , be cause the al l e g a t i o n

was tha t this occur red while she was

s l e e pin g and she wo k e up to thi s

h a p p enin g .

So my q uest i on was : While she was

s l e eping , did y o u d o any o f t hese things?

An d tha t pri or test a n d tha t inf ormat ion
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ha d a l ot t o do wi th my q ue s tion

formu l at ion .

Can yo u t e l l t he Court ab out t h e pre -test ,

th e questi on s you a c tually an swered -- o r

th e q ue s t ions yo u a ctu al l y as k ed and th e

r e s ults ?

Th e b ackground f or m o f th e p r e -te s t or

ju s t the qu e s tions du ri ng t he tes t?

Yes , ho w you fo r mul a ted the c ompari son

qu e s ti on s and how y ou went ab ou t

f o r mul ati n g the q u e s ti on s i n t h e t es t .

co mp a r i so n qu e s t ions o n th at l ist .

I f i t will help you , yes .

Th e back ground fo rm ass is ts me i n p ut t i ng

t o g e th e r compar ison quest ion s for the

test , i t se lf .

Comp aris on que s t io n s were qu e sti o ns

th a t we wa n t t he person to understand and

b e l i e v e hav e eq ua l we ig ht with the

rel evant questions in t he test , t h a t they

are also , we feel , that t hey should also

f e e l that t h e y 'r e j u st as re l e vant as a n y

o th er quest i on .

So all th e q u e s ti on s th ey l o ok at

1

2

3 Q.

4

5

6

7 A .

8

9 Q.

10

11

12 A .

1 3

14 Q.

15 A.

16

17

18

19

20

21

22

~ 3

24

25

Ma y I a lso refe r to this? I h ave my
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11 4

So n ot t o c onfuse th e i s s u e o f

exami n a t io n we r e : " Wh i l e Mich elle was

in t h e tes t t o t h em a r e rele v a nt ; a s to - -

th o se t yp e s o f is su es , a nd t h e i r

My r e leva nt q u estio ns in this

So in that , in th e ba c kgr ou nd form

Oka y .

th e n yo u r o p i n i on ?

wh i c h ma y ha ve an i nf l ue nc e in th eir lif e ,

gi r lfriends , o r bo y f riends and so fort h ,

rel at ion shi p s with th e i r famili es , o r

we a s k e d qu e s ti ons abo u t their fami l y , a nd

t h e relevant q u esti ons , as we ll .

a n d t h e n we wi l l f orm o u r c omp aris on

q u e st io n s be ca use i f t he y li e t o o n e o f

re l e vant que sti ons were , h is a n s we r s , and

th e q u e s t ions th e y fai l the t e s t .

qu e sti ons base d o n th a t in relev a nc e t o

ans wers or a ns wer tru t h f u l l y fo r all the

and a re l e va n t ques t i on .

t h e ex a mi ne r look s a t i t a s a c ompa riso n

h e a n s we r s the qu e s t i on s o n t he t e s t , o r

An d can you tell t h e Co u r t wh at th e

r e l e van ce i n c ompa riso n q uest i o ns is , wh en

an y b o dy a n s wers the q ue st ions o n t he t est ,

t h e y b eli e v e t h at th ey ha v e t o ge t a ll the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

1 6

17

18

19

2 0

21 Q.

22
,
23

2 4 A .

25
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th e s u b s t a nti a l tr u t h .

Wha t do es that me a n ?

Ye s .

v agin a? "

And I th ink substa nt ial tr ut h

Do es t h e wo r d " s u b s t a n t i a l," why doOka y .

His an s we r was no .

" Wh i l e Mi ch e l l e was s l eep in g , d id

y ou p u t your pe n is int o he r va g i n a ? "

His a n s we r was n o .

" Wh i l e Mi che l l e was sl eeping , d id

yo u p u l l her pa nts do wn ? "

His an s we r wa s n o .

" Wh i l e Mi c he ll e wa s sl eep i ng , d id

yo u have se xual i n t e r c o urs e wit h he r? "

His a n s we r was n o .

e v a luati on t hat I did , that i t was my

s a w o n th e c h a r t s , an d ba se d o n t he

r e a c ti ons a s in co mpa r i so n t o the

at BCI .

No w, y ou wr o te in yo u r re port tha t h e t o l d

y ou use t hat wor d ?

opinio n th a t he t o l d the tru t h .

Th a t was bas ic ally a f ormat t hat we used

Th a t means b a sed on the reacti ons that I

sl e ep ing , d i d y o u p u t y o u r fi nge r int o h er1

2

3

4

5

6

7

8

9

10

11

12

13 Q.

14

15 A.

16 Q.

1 7 A.

18

19

2 0

21

22 Q.
,
23

2 4 A.

25
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A.

Q.

A.

Q.

A.
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A.

Q.

A .
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me a n s the subst ance o f the test , itself ,

th e ma i n p art o f the test , i t s el f, wh e n he

was asked th ose quest ions t h a t he told the

tr u th .

Ok a y . No w, yo u ind icated that in your

re p ort t hat t his wa s quality co n t ro l

r e v iewed . Is that t he equivalent o f pe er

r e v i ew e d ?

Yes .

Wh o did you s e n d it t o?

I s en t it t o Michael LoP resti

Who 's he?

-- a n d Ci n dy Erwin .

Who i s LoP r e s ti ?

Mi c h ae l Lo Pres t i i s t he p ol y g r aph exa mi ne r

at t h e Richf ield l ab orato ry o f BCI& I . And

Ci n dy Erwin i s the Lond on exam iner at

he a dquarters at BCI &I in L o n d o n , Oh i o .

Th e y ' r e both po lygr aph ex amin ers who work

f o r the Att o rney General a n d BCI .

Di d they lo o k a t y our cha rts a n d opinions?

Yes , they did .

An d what was their co n c l u s i o n?

Th e ir o p i n ion s c on c urr ed with my o p i n io n

th at Mr . Shar ma wa s te l l i n g th e t r u t h .
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Q.

A .

Q.
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Q.

A .
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Yo u kno w what a stipu l at ion is rega rdi ng a

p o l y graph exa mi n a t i on?

Ye s , I d o .

Are yo u fami liar wi t h th ose?

Ye s , I am .

Ok a y . And tha t is a n agreem e nt betwe en

t h e p ro secu t o r and de f e n s e l a wy er t h at t h e

re s ults can go int o a trial?

Th a t 's co rre ct .

Is t h e r e any scienti fi c effe ct wh en y ou do

a p o l y g r a p h ex a mi n at io n o n wh e t her th e

te s t is stipulat ed o r unstipulated?

Do y ou d o t h e t est an y di ff e r en tly ,

an d does it ha v e a n y af f ec t o n th e resul t s

o f t h e t e s t ?

No , it does no t .

Ba s ed on your edu c a t i on , trai nin g , an d

ex p e r i e n c e as a p o l y gr apher , a n d t o a

re a s ona bl e deg r ee o f s ci enti fi c cert a in ty ,

d o y o u have a n o p i ni o n a s t o whe t he r Sah il

Sh a rm a o n Janu a ry 1 2 , 2 0 0 7 wa s tr uthf u l in

r e s p onse t o y o u r f o ur relevant qu esti ons

in t h i s case ?

Yes , I do . An d my o p i n io n is Mr . Sh a r ma

wa s t r u t hf ul .
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CROS S - EXAMI NAT I ON

KANELL IS :

Th e po lygraph th a t yo u ad mini st ered t o

Sa h il Sharm a , that wa s n ot a s t i p u l a t e d

p o l y g r a p h , was i t?

No , i t was no t .

Th r o u g h the co u r s e of you r te nure with BCI

a nd p r iva tel y , have y o u had a n oppo rtuni ty

to t e s t i f y in co urt in c r i mi na l tri al s i n

re g ards t o p olygrap hs y ou 've a d mi n i s t e r e d ?

I hav e n ot p r i v atel y , althoug h thr ough my

ten ure with the Bur eau of Criminal

In v est igati on a nd I d entif ication , y e s , I

ha v e .

An d i n a cri min a l t r i a l , have y ou ever

t e s t i f i e d t o the res ults of a p olyg raph

th a t was n ot s t i p u lat e d t o?

No , I have n ot .

No w , wh at i s yo u r unde rs t a nding of t he

Al l right .

No

We 'll turn

Th a n k y ou , Yo u r

Thank you , Judge .

MS . KANELLIS :

Ho n o r .

to c r o s s - e x a mi n a t io n .

MR. MIGDAL :

oth er qu est i o n s .

THE COURT :

A .

Q.

Q.

A .

A .

Q.

Q.

BY MS .
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d i f f ere nce b et ween a p olygrap h where

th e r e 's a st i p u l a ti o n and o n e tha t 's not

sti pulated ; I me a n a b o v e and b e y o n d the

fa c t the parties ha ve agreed?

For e x a mp l e , is there pa perwork

inv ol ved? What a re t he d iffere nces?

At BC I , we u sed a f o r m that c ons isted o f

11 p a r a g r a p h s . Th e 11 pa ragr aphs are

bas ed o n wh a t was s e t f orth in S t a t e

ver su s S ouel , 1 97 8 Su p r e me Co urt case that

a ll owed for st i p u lati ons i n Ohio .

That for m is sent out t o

p r o s ecuto rs , t he pr osec uto r s initia t e that

f o r m b ot h wi th th e de f e n s e at t orney s and

th e defense a t to r ney s usually i n i t i a t e

t h a t for m with th e d e f e n d a n t . And then a

cop y is sent back t o BCI , o r wa s sent ba ck

to u s befor e we wou ld c ond uct t he

ex a minati on .

Wha t is th e p u r pose o f t h a t f orm?

Ba s i call y t o be in c o mp l i a n c e wi t h State

ve r sus S ou el .

No w , yo u in d i c at e d that yo u had ini t ially

a co n c e r n , o r felt there mi gh t be a n issue

be c ause o f t he fact that Sahi l Sharma had
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pr e vious ly tak e n and pa s se d a polygr aph .

Wha t was tha t conc ern?

My co n c e r n was , n o t so mu ch that t he re

wo u l d b e a dif f e r ence in t he res u lts , b ut

my co n c e r n was , i s if a ce r tified

pol ygra p h exa mi ne r who ha d a good

r e p u ta ti o n , ask e d g o od que s t ion s , and ha d

g o o d c h a r ts , I co u ldn 't unde r stand why we

wou ld subject s o me b o d y to a seco n d

pol yg r a p h wh en t h e y ' d a lre ad y pa s se d t he

f ir st one .

I -- if the ma n -- if the ex a mi ner

was q ua l i fi ed , my ques tio n wa s , wh y sh o u l d

we do a s e c on d t es t whe n we a lr ead y had a

go o d te s t to s tart with .

Ha s t ha t ques t ion bee n a ns we red fo r yo u?

Yes .

Wha t was the a n s wer?

I p osed t h a t qu es t i o n to Mr . Migda l wh o

t o l d me th a t h e wa s basica l ly u s ing i t as

a f or m of an a rgument to the Co u r t to try

to s h o w the Co u r t that h i s clie nt wa s

tru thfu l ; bu t not on ly that , t o try to ge t

t hi s t yp e of i n fo rm a t i on a dm i t t e d b eca u se

of S t a t e vers u s Soue l .
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yo u had an o pp o r t u n ity -

o p por t u n i t y t o hear Bill

1

2
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A .
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A .

Q.

A .
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1 2 1

So yo u a g ree

di d y o u ha v e an

Ev a ns t est if y ?

I lis t e n e d t o par t o f his t e s t im o n y .

g o t i n late in his t e s t i mo ny .

Di d y o u hear t he part about what he sa ys

ab o u t p o ly g r a phi n g mu lti pl e times , wh y

be a t a dead ho r se ? Di d you h ear that part

of h i s t es ti mon y?

Yes , I d id .

Do y o u pre tt y mu c h ag re e wi t h that?

To a p o i n t , ye s .

Oka y . Now , ho w - - a t t h e tim e , o r aroun d

t he t i me you a d mi n is te r e d th e p ol ygraph ,

di d you qu e s t i on th e d e f e n d a nt a s to how

man y p rior p olygraph s h e ha d tak en?

I a sk e d him . I kn ew th at c oming in

be c a use o f wha t Mr . Mi g d a l had t old me ,

bu t I a l so ask e d h i m if h e t o ok any o t h e r

te s ts and he said yes , he ha d .

Th at 's o n e o f the firs t qu esti ons

we a l wa y s as k b eca u s e wh e n I wa s at BCI it

wa s no t unc o mmon f o r a defens e att orne y to

ha v e their cl i e n t te s t e d . Th e y ca ll i t a

pr a c ti ce r u n , and t h e n the y would b r in g
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pol yg raphs b y Bil l Ev a n s ?

Th a t 's co rr ect .

Now , yo u ar e c e r t i fie d to g iv e pol yg raphs

i n th e State o f Ohio , co r r e c t?

Ye s , I a m.

Bu t not -- I think I to u c h e d o n t h is with

Bil l Ev a n s -- not eve r y o n e ha s to have

that c er tif i c ati o n befo re t hey c a n

ad mi nister a p olyg r a ph ; is th at c orr ect?

Th a t 's c orr e ct .

them t o us be c a u s e t h e n they wo u l d want to

e n t er in t o an a g r e e me n t , s t ipulati on , a nd

th e n have th e sec on d t est don e .

So one of th e first q u e s t i o ns we

alw a ys ask , ha ve you be e n te s t ed , no t only

h a v e yo u b een teste d , b ut h a v e y ou been

te s ted in t h i s case .

Th e a ns wer y ou recei ved fro m the d e fe ndant

is t h e r e wa s o n ly t h e o n e pri or p olygraph

wh i ch was adm i niste r ed b y Bi ll Evans?

The tw o , I ' m sorr y , t he two

MS. KANELLI S :

app r o ach?

You r Honor , ma y I

He had b ee n t e s t ed t h e d ay

a f te r , as we ll .

I 'm sorry .

Not j u st one .

1
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8 Q.
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13 Q.
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THE COURT : Ye s .

MS . KANELLIS : I 'd like to take a

lo o k at Defend ant 's Exhibit B . Thank you .

BY MS . KANELLIS :

Q. On t h e test that y ou administered t o Sahil

Sha r ma , you indica t ed there we re , I think ,

fou r relevan t quest i ons . What o t h e r

qu e st ions did you ask?

A . Wou ld you like me t o recite th ose to you?

Q . Sur e .

A . Oka y . " Do yo u live in the United States? "

" T o hurt your pare nts , did Michelle

an d you t og e ther ma k e up a fake rape

com plai nt? "

" Be s i d e s what you told me , did you

ever co mmit even on e othe r unusual sex

act ? "

" T o embarrass y o u r family , did you

te l l Michell e to s a y y o u sexuall y abused

h er ? "

And , " Be s i d e s what you t old me , did

you eve r tell even o n e ot her specific

lie? "

And the last o n e was , " Do you Li.ve

in Ca n a d a ? "
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An d t h e resu lt s o f t h e s e , I t hink y o u s a i d

th e y were irre le van t questions , did h e

wa s he f ound to b e t r ut h f u l on t ho s e

q u e sti ons?

Th o s e are not c o ns i d er e d t o b e r e levan t

qu e s t ions in the t e st . Do you li v e in t he

Un ited Sta te s , and do you liv e in Canada .

Th o s e two are basi c all y used to -- a

p e r s on is so me wh a t ap p r ehe n s ive when t hey

f ir s t sit d own , a nd th e f i r st t i me th e y

h e a r y our vo i c e wh en t h e y kn o w th e test is

st a r ting th e y will hav e a ten dency to kind

o f re a c t .

S o t h e y 're give n an irr elev ant

qu e sti on t o just k i n d o f get t h e m settle d

in , and at tha t p oi n t we mov e o n with t h e

res t of t h e questi o ns .

Th e ot h e r f our questi ons , besides

th e two irre levants , the f our comparison

q u e s ti o ns a re use d for ju s t t h at , f or

p urpo s e s o f co mp a rison fo r s c oring th e

c har t s .

And what wer e t h e re s u l t s on t h o s e four

c omparison questi on s ?
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qu e sti ons . There ar e t wo irr elevant
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Hi s re ac t i on s t o th e co mp a r i s on qu est i ons

we r e larger t h a n h i s r e acti on s to t h e

r el ev ant qu estio ns . The ref or e , my o p i nio n

was t h a t h e wa s b e i n g tr u t h f ul .

So h e was be i n g tru t hfu l on t h e c omp a ri s on

qu e sti ons a s well a s th e r ele vant

q u e st io n s ?

Wh e n h is r ea cti o ns a r e bigge r to the

c o mp a r i so n q uest i on s th an the y are to th e

rel e vant q u e s t i o n s , e v e n th ou gh he ma y

re a ct s ome to the r e lev a n t qu es tions , the

re a ct io n or the - - to the co mpa r iso n

qu e s tions tha t i s a l a r g e r re a cti on , the n

t he s u bject i s tel l i n g t h e tr uth .

Basi c a ll y , I t hink an e a s y way t o

e xpla i n t h a t wou ld b e , if I ma y - -

Su r e .

- - i s that i f y ou st o le $ 100 , and in

st e a ling t h a t $100 , yo u kn ew yo u stole

t h a t $1 0 0 . I t h i nk tha t they wer e u s ing a

c l o c k e a r l i er , but ab o ut s tea ling the

$1 0 0 .

Ve ry s i mp ly i f yo u wer e sitting

th e r e and y o u kn e w t h at yo u did n 't st ea l

t he $ 100 , yo u woul d n ot h av e a co nc er n
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ab out the $100 , b ut if so meo ne a sked you

if y o u ' v e st ol en an ything else in your

e nt ire l ife , a n d you held so met h i ng back

pri or to th a t when t h e y established that

i n t h e co mparison quest io ns , they would

sa y , " Oh, I re me mber stea li n g tha t thing ,

a n d oh , my go s h , I go t t o pass all the se

qu e s t i ons , and if I say n o t o that I kn o w

I ' m lying , " so alr ea d y y o u ' r e getting a

ph y sio logic al react i on t o that ques t ion .

Bu t i f you 'r e a ski ng a bout t he

$1 0 0 , they d on ' t care abo ut th at beca u se

t h e y kn ow they didn 't ste a l i t .

S o t h e e moti onal reaction o r

ph y si ological response to that q ues tio n is

g oi ng to be minimal co mp a r e d t o t h e o n e

whe re they say , " Oh, I do re membe r

st e a li ng t hat f o o t b a l l or b icycle , o r

1 9

20

wh a t e v e r .

tha t . "

Bu t I di dn 't tell t h e m about

2 1

22
,
2 3

2 4

2 5

S o n ow I 'm l ying whe n I say my

an s wer t o that , and I 'm going t o have a

r e a c ti on becau s e I ' m h id i n g that , a nd that

com pa ri son an s wer is going t o be bigger

t h an t he releva nt ab o u t t he $100 .
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So wo u l d i t b e corr e ct if I s aid these

com parison ques tions a re ve ry impo r tant in

t ha t , t h a t 's what lite r a l l y yo u make you r

de c ision of t r u t h f u l n e s s on t he relevant

qu e st ions b ased on t he reacti on t o t h e

c ompa r i s o n que s t i o n s ; is that an accurate

All right . It 's basical ly your r e adin g ,

and I do n 't want t o misst ate it , but a

c h ar t or a gra p h , and yo u 're in terp r e ti ng

th e da ta th a t the co mp u t e r comp iles?

Th a t ' s co rrect . Th e co mp ute r o r th e

a na log , either on e , are j u s t reco rde rs ,

and t hey ' re reco rding th a t p hys iolo g ic a l

re a ction f r o m t he person ' s body .

Di d y o u revi ew any ne ws p a p e r article s in

re g ards t o this case prio r to co nd uc t i n g

th e p olyg raph?

No , I did n ot .

And I may have mis s e d so met h ing , b u t i t

sou nded to me at least , you and Bil l

Eva ns , do y ou h av e su bs t a nt i al ly the sa me

qu a lificati o ns?

I di d n ' t he ar Bi l l 's qua l if ic ations so I
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Q.

A .

Q.

A .

Q.

A .

Q.

A .

Cor re ct . Th at 's a c c urate .
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1

2

3

Q.

do n ' t know .

Fa i r en ough .

MS . KANELL I S : Th an k y ou .

1 2 8

4 THE COURT : Th a n k y ou .

5 Anything mo r e to foll o w up , Mr .

6 Mi g dal ?

7 REDIR ECT EXAMINATION

8 BY MR. MI GDAL :

9

10

11

12

13

1 4

Q.

A .

Wo u l d yo u a g r ee th a t t h e stip ulati on

is s u es , t ha t ' s a l e g al i s s u e b u t it 's n ot

a sc i e n t i f ic issue?

It ha s n othing t o d o with my t e s t , so I

wo u l d say th ere 's n o scient if ic i ss ue

the re .

1 5 Q. Okay . And yo u ' r e ce rt i f i e d t o give

16

17

18 A .

p o l y graphs in Oh io , t h e r e ' s n o li censin g ;

am I right?

Th a t 's co rr ect , t here is no lice nsing .

1 9

20

MR. MIGDAL :

THE COURT :

Nothing el s e , J udge .

So , sir , what k ind of

2 1 objec t i ve v e rifi ca t i o n d o you ha ve that

your t est r e sults are co r rect?22
,
23

2 4

2 5

THE WI TNESS :

pra ctice --

THE COURT :

Based on my private

Th i s one right here ,
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22
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1 2 9

thi s case .

THE WI TNESS : Thi s cas e here?

THE COURT : Uh - hu h .

THE WIT NESS : By l oo k i n g at the

ch a rt , Your Ho nor , we make our o p i n i o n .

Af t er makin g my opin i on , th os e two charts

I s e n t o u t t o two o th e r exami n ers wh o ha d

n o k n o wl e d g e o f wh a t t he qu es t i on s we r e ,

a ll th ey kn ow i s that they had a chart in

a r ap e ca se .

They didn 't - - they k n o w which are

th e relevant quest i ons , wh i c h a r e th e

com pa r i so n qu es t ions . They h a v e n ot been

exp osed t o havi ng an inte rv iew with the

de f endan t in t he case . Th e y have not had

t h e c h a n c e to do a pr e -test inte rview to

as k a n y que s tions . Al l they h av e is the

ch a rt , it s elf .

I me an , th e y h ave n ot h ing t o

i n f l u e n c e the m at al l , o t h e r than the fa ct

th a t they 'r e lookin g at the g raph .

And b a s e d o n th ose charts and the

re a c tions on t ho se c h a r t s , th ey ma k e an

o pin io n , whi ch make s it very o b j ec t i ve

th a t t hey ha ve n o i dea wh a t wen t o n in
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it s elf , t o d etermin e whether o r not t h e

pe r s on is t e lling the truth o r l y i n g .

THE COURT : Do y o u believ e there is

wi d e acceptanc e o f the validit y o f - 

ma y be I shou ld use r eliabilit y -- o f

p o l ygraph t est ing and results therefrom?

THE WI TNESS : Yes , I d o , You r

Ho n or . Ev en in n on - stipulated te sts ,

be i ng tha t i n th ose 12 y e a r s , o v e r 12

ye a rs , I was dealing with p r o secuto rs fr om

2 3 co u n t i e s , p rosecut ors and a s s i s t a n t

pr o secutors , who have looked at t ho se

te s ts , l ooke d at th e resu lts o f the tests ,

an d we have a requir ement at BC I that at

l e a s t an o f f i c e r , or in a sti pulated test ,

we h a v e a requ ire ment that t h e defense

att orney and t he pr osec utor b oth be th e r e

t o wa t c h th e test on cl osed -circuit

tel ev i s io n , i n tha t I f eel th at there 's a

wi d e a cc ep t a nce becau se I 've wa tc h e d

pr o s e cut ors d i s mi s s c a s e s eve n o v e r th e

res ults of n o n -s t ipulated cas es .

THE COURT : An d , aga in , why do you

th i nk the d es ign o f y our t est was
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c o n v ersati on .

1 30

All t h ey have i s the char t ,
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1 31

THE COURT : Do you th ink that

an y th i ng occu r re d in this particula r test

t ha t wo u l d ca u se an i nacc urate resu lt?

THE COURT : Al l right . I d on 't

h a v e a nyt hi ng f u rth er .

MR. MI GDAL : No t h i n g , J u d g e .

THE COURT : I th ink that concludes

THE COURT : There wa s n ' t anything

un u sual that ca me t o you r att ent i on?

THE WI TNESS : Not d ur i n g th i s

exami nation , Yo u r Honor , n o .

an y mo re r e l iable t h an Mr . Ev ans ' . I f e el

i t wa s reliab le bec ause I b ased the

q u e s ti o n s o n what th e accus at i on wa s from

th e v i c t i m .

And i n that , I feel th at , wi th my

pr e - test i n e s t a blish i n g my c o mpa r is on

qu e s ti o ns , by b ei n g c a r e f u l and mak i n g

sur e those were in a balanced n a ture , I

fe e l that th e r esu l t s I go t wer e , i n fac t ,

v ali d .

No , I d o n ' t , Yo ur

I d i dn 't think it wa s

THE WI TNESS :

Ho n o r .

rel iable?

THE WI TNES S :
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THE COURT : Yes , yo u ma y .

THE WI TNESS : Thank y ou .

(Witnes s e xcuse d .)

you r t es t im o n y . You may step do wn . Th a n k

you fo r y o u r test im on y .

THE WI TNESS : May I be exc u s e d ,

Your Hon or ?

p le asu re about co ntinu i ng with the

te s tim ony?

MR. MI GDAL : J u dg e , and I know

yo u ' re asking -- ca n we g o o f f the record?

THE COURT : Yes .

(O f f t h e re c o rd d i s c u s s i o n between

Court a nd counse l .)

(Lun cheon r e c ess . )
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THE COURT : Co u n s e l , what 's your
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